Police Legitimacy: Evaluating the success and limitations of the Police and Criminal Evidence Act 1984 in preventing miscarriages of justice.  

This paper aims to critically evaluate the successes and limitations of the Police and Criminal Evidence Act 1984 in the prevention of miscarriages of justice. In order to carry out a successful evaluation, it is essential to consider the fundamentals of Act such as its codes of practice, the circumstance from which the need for the it emerged, and how safeguarding measures are practically met in combination with exemplifying case law.

Before an effective evaluation of the success and limitations of the Police and Criminal Evidence Act 1984 (PACE) can be made, it is first necessary to understand the fundamentals of Act and consider the circumstance from which the need for it emerged. PACE is a statute which established a legislative framework in order to maintain the correct balance between police powers in England and Wales to combat crime and the protection of the rights of the public (Home Office, 2019a). PACE was established in the consideration of the recommendations provided by the Philips Royal Commission on Criminal Procedure (Parliament, 2002). The need for the Act arose from rising judicial and public criticism of police conduct in their handling of suspects. The most notable of cases that brought about controversy from which the need for the Act emerged took place during the mid-1970s such as those of the Birmingham Six and Guildford Four whose confessions had been unlawfully coerced through physical and psychological abuse (Oliver, 2002). Ultimately, upon this discovery the convictions were overturned. According to Murphy (2017), the reforms came about due to the unwillingness from the system to accept the police did not conduct themselves ethically in such cases primarily because it would promote public distrust in the police and would also signify that the real criminals had not been caught. Another factor that contributed towards the establishment of PACE was the abuse of police powers, such as those of stop and search, that arguably led to the Brixton riots in 1981. Due to the excessive use of police stop and search powers in an area of London occupied predominantly Afro-Caribbean ethnicities a riot broke out in protest on Saturday the 11th of April where 279 officers and 45 members of the public were injured (BBC News, 2004). Following the incident, the Scarman Report was released which, despite denying the existence of institutional racism within the police, recommended reforms to police conduct leading ultimately to the establishment of PACE (Law, 2015).

Even though PACE is a relatively extensive piece of legislation, in principle it focuses on police stop and search powers, gaining entry and searching private premises, the seizing of items in such searches, and the regulations of detention, such as the treatment of suspects in interviews (Police and Criminal Evidence Act 1984). The exercise of the police powers is regulated by the codes of practice, which, under part VI, sections 60 and 66 of the Act, was required to be issued by the secretary of state. In May 2002, the Home Office and Cabinet Office published a collaborated review of PACE and its codes of practice, and on 31 July 2004 new codes of practice came into force. Following a further review in 2010, PACE Codes A, B and D were re-issued to take effect on 7 March 2011. What is more, an important consideration is that if officers fail to adhere to the codes of practice set out in PACE in the search, arrest, detention or interview of a suspect, not only could any evidence obtained be deemed as inadmissible in court but the officers in breach of PACE may face disciplinary measures (ibid). Currently, eight codes of practice have been issued regulating criminal investigation. Code A of PACE discusses primarily the use of statutory powers by police officers to search an individual or vehicle without having made an arrest (Home Office, 2014). Additionally, it sets out the need for a police officer and police staff to make a record of any such public encounters. In January 2009, an amendment was made to Code A so as to reduce the extensive amount of time needed for stop and search recording. The amendment required police to only make a record of the ethnicity of the suspect and to issue a receipt (Home Office, 2010). Code A declares that the main objective of stop and search powers is to confirm or dispel any reasonable grounds for suspicions officers may have concerning an individual without using the power of arrest (Home Office, 2014). An example of what regards ‘reasonable’ grounds for suspicion is the belief that incidents relating to serious violence could occur or that people within any locality in the police area have possession of dangerous instruments or offensive weapons. It is possible, however, that officers will need to provide a justification of their use of stop and search powers to their superior officers or in court. Officers are also required to explain the reasons for their actions to the individual searched and, in fact, the failure to do so or any other misuse of these powers can result in a disciplinary process (ibid) as the abuse of police power not only strips away civil rights but is likely to be detrimental to policing and lead to public distrust of the police. Furthermore, Code A, along with the other codes, states that the document must made readily available for consultation at all times not only to police officers and staff but also to any detainees and members of the public for the protection of civil rights (ibid). 
 
Whereas code A deals with police powers in regard to searches carried out on members of the public, code B discusses the powers to search private premises and the seizure of any items located on either the premises or persons (Home Office, 2013). PACE section 23 defines ‘premises’ as “any place, vehicle, vessel, aircraft, hovercraft, tent or movable structure and offshore installation” (ibid, p. 4). Code B states that these powers may be exercised when a justice of the peace issues a warrant in order to search for any wanted persons, property in relation to a crime such as stolen property, or missing children remanded or committed to local authority accommodation. In some cases, however, police may also exercise powers of entry, search and seizure without a search warrant. According to PACE code B, police officers may also carry out such searches when they are making an arrest or after an arrest. The Human Rights Act 1998 protects the right to privacy in regard to personal property and therefore it is required to provide a full and clear justification before exercising any powers of entry, search and seizure. Moreover, in order not to disturb the occupier’s privacy more than necessary, officers are obliged to contemplate whether less intrusive means are viable (Home Office, 2013). Not only must powers to enter, search and seize be employed with respect for the privacy of any occupier of the premises being searched but also without any unlawful discrimination. The Equality Act 2010 section 149 states that, in the execution of their functions, police officers have the duty to consciously consider the need to eradicate unlawful prejudice, harassment and victimisation, to promote equality of opportunity among people who share and do not share a relevant protected characteristic, and to apply measures to foster good relations between such people. It is, therefore, a requirement that police only exercise reasonable force proportionately to the situation when deemed essential in the exercise of their duty (Home Office, 2013). If the terms of PACE and its codes of practice are not followed, any evidence attained during a search might be deemed as inadmissible in court. 

What distinguishes PACE code C from codes A and B is that rather than discussing police powers in relation to searches, code C sets out the conditions for the detention, treatment and interviews of individuals not under suspicion of terrorism in custody by police officers (Home Office, 2019b). One important consideration to note is that Code C replaced the Judges' Rules in England and Wales first issued in 1912 (Murphy, 2017). One example of how the rights of individuals are protected under PACE is that code C states that anyone brought into custody must be processed swiftly and held in custody only as long as the need for detention applies (Home Office, 2019b). Moreover, the performance of the functions in code C must be carried out by an appointed custody officer as soon as practicable to prevent any avoidable delay. If, however, there is evidence of a delay in the custody record without a reasonable justification the custody officer will be in breach of the code. Another important example of how PACE represents the public and their rights, is in the protection of the vulnerable. Code C affirms that if an individual may be suspected to be vulnerable at any point during police custody, provided there is no strong evidence dismissing that suspicion, police officers and staff must treat that individual as such in all aspects of the investigation and make a record detailing such considerations, available to anyone who is entitled to communicate with that person such as a solicitor or health care professional. 

PACE code D regards the primary methods the police utilise in the identification of people connected with the investigation of offences and the keeping of precise and reliable criminal records (Home Office, 2017). In this code, one form of identification discussed is by eye-witness account which occurs when a witness, having seen the offender in the process of committing a crime, is requested to identify the offender among a selection of suspects believed to be involved by the means of a video identification, identification parade or similar procedure. Code D aims to safeguard against false identification by the introduction of procedures that are designed, in the instance of eye-witness identification, to validate the ability of the witness to correctly identify the offender. Even though there is a focus on visual identification procedures, it does not prohibit the use of aural identification procedures such as a “voice identification parade”, if deemed appropriate.

Codes E and F both deal with the recording of interviews with suspects in the police station. Code E discusses rules and guidelines set out for audio recording suspects in interviews whereas code F regards visual recording with sound although there is no statutory requirement to the visual recording of interviews (Home Office, 2018). The provisions of the codes which require the audio and allow the simultaneous visual recording of interviews provide safeguards for both interviewees and interviewers. The code aims to protect suspects from imprecise written recording of the terms used in their questioning and of their comportment. Likewise, police interviewers are also protected from any groundless accusations made by suspects or their representation regarding the conduct of the interview. 

Code G, one of the most noteworthy codes of practice, was released after the aforementioned on 1 January 2006. This code regards the powers of arrest under section 24 of PACE as amended by section 110 of the Serious Organised Crime and Police Act 2005 (Home Office, 2012). According to code G, A constable has the statutory power to make an arrest without warrant for all offences. A lawful arrest, however, necessitates, firstly, that there are reasonable grounds to believe in the necessity of the individual’s arrest, as set out by the statutory criteria in paragraph 2.9, and also that the individual was involved, suspected to be involved, or had attempted involvement in the commission of a criminal offence. The constable’s reasonable grounds for arrest must be based on objective facts and information relating to the probability the individual has committed the offence. 

The last code to come into force was code H on 24 July 2006 which sets out the conditions for the detention, treatment and questioning of suspects in relation to terrorism in police custody by police officers. (Home Office, 2019c). This code of practice refers to the provisions determined by section 41 of, and Schedule 8 to, the Terrorism Act 2000 Section 22 of the Counter-Terrorism Act 2008. Therefore it applies only to individuals detained under section 41 of the Terrorism Act 2000 after arrest, and without charge under section 41 or Schedule 8, and individuals in detention post-charge for the questioning of terrorist suspects where authorisation has been given under section 22 of the Counter-Terrorism Act 2008 (Home Office, 2019c). 

[bookmark: _GoBack]To effectively evaluate the success and limitations of PACE in preventing miscarriages of justice it is necessary to consider some relevant case law. It is important to note that despite the safeguards put in place by the Act and its codes of practice, PACE on its introduction was very controversial and subsequent reviews have also expressed concern since the Act has been thought to give the police considerable additional power (Press Gazette, 2007). Out of those numerous powers granted to the police for the investigation of criminal activity, debatably the most contentious is the power to stop and search. Such contention does not regard the existence of the statutory powers, but rather their exercise. An extensive body of research produced by the Home Office has found that at times stop and search powers are exercised with prejudice by police officers who are unsure as to the extent of such powers and insufficiently trained on the safeguards preventing their abuse (Thompson, 2019). The case of Osman v Southwark Crown Court (1999) demonstrates how, in spite of the establishment of PACE, police search powers are still being misused (BAILII, 1999). As the officers did not provide their names and station as is required by PACE, s 2(3), the search of Osman was eventually considered unlawful (Martin, 2005). Nevertheless, initially, despite a clear breach of PACE, the misconduct was deemed to be inadequately serious to declare the search unlawful (Parpworth, 2008). On appeal, however, a different verdict was reached under the considerations regarding the importance of safeguarding liberty with which the powers of stop and search seriously interfere. When reaching its verdict, the Court of Appeal rejected a proposal put forward on the Crown’s behalf which stated a liberal perspective of s 2(3) should be adopted in order to permit officers a particular amount of flexibility within different circumstances when acting in compliance with the statutory duty. The court justified their rejection of the proposal stating that not only would ruling to that effect neglect what is stated in s 2(3), but it would also contradict the evidence clearly illustrating that the circumstances were not impracticable to state the officer’s name and police station before beginning the search. Another case demonstrating the misuse of police powers, despite the provisions provided by PACE, is that of O'Loughlin v Chief Constable of Essex (1997) where the courts held that the entry of a premises was unlawful under section 17 of PACE. In order to arrest O'Loughlin's wife for criminal damage officers exercised their powers to gain entry. This was, however, deemed unlawful as PACE, section 17 states that anyone present on the premises must be given the reason for entry (Martin, 2005). It is noteworthy to point out, however, that not all cases have been judged against the police. In R v Longman (1988), the courts held that the police conduct was lawful, even though upon gaining entry to the premises to carry out a search the police had not identified themselves, provided a reason for entry, or even shown the warrant of which they were in possession (ibid). 

All in all, through the many considerations affecting the successes and failures of PACE, it is evident that the Act not only applies measures to safeguard the rights of the public but also provides the police with adequate powers to effectively combat crime. Even though there are many instances of the failures of the Act, the act has successfully, albeit not perfectly, addressed the issues from which the need for the Act arose. Wrongful arrest, discrimination and miscarriages of justice still remain an issue, but it could be said that it is important to keep in mind that the daily realities of criminal investigation require more flexibility when in comes to the practicalities of applying the written law. 
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