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A.
The rule of privity of contract is a principle brought into English law in the nineteenth century, stating only parties that are privy to the contract can impose the terms set within it, even if the contract had been entered with the sole intention of being beneficially to the third party, as imposed in the case of Tweedle v Atkkins (1861). The principle ensures that except in exceptional case circumstances, no third party has any rights in reference to the contract. “According to the relation between the parties in a contract which entitles them to sue each other but prevents a third party from doing so” (Richards, 2019). Should a contract be contrived for work to be done in exchange for payment to a third party, the principle of privity of contract would be applied (Price v. Easton, 1833).




B.
According to Fuller (1941), consideration is defined as “bargained-for exchange of value between parties of a contract”. The foundation for any contract is consideration, meaning that only promises made for consideration are upheld and enforceable by law. Consideration is required by both parties and both parties must get something from, and give something to the agreement. It is the ‘return’ received by the parties that is the consideration necessary to validate a contract. Past consideration is defined as “an act done before a contract is made” (Finch, 2014). Therefore, a promise cannot be based upon consideration that occurred before a promise (Roscorla v Thomas, 1872). Consideration for a promise should be provided in return for the promise, therefore the promise cannot be made after the act. This would make past consideration, and this is not considered valid consideration as seen in the case of Re McArdle (1951). Therefore, it can be deduced that past consideration does not amount to good consideration. The exception to this general rule regarding past consideration typically meaning no consideration, can be seen in the case of Lampleigh v Braithwaite (1615). If it is usually expected that payment is usually paid following a service then the promise could become enforceable, despite the consideration being past, applying the doctrine of quantum meruit (Pao On v Lau Yiu Long, 1980). 
  
C.
1. An exception to the entire performance rule is the doctrine of "substantial performance", where a party is prevented from suffering a loss should a claim arise if they have mostly fulfilled the obligations stated in the contract, only seeing a shortfall in an area within the contract which does not affect the overall contractual intention as highlighted in the case of Hoenig v Isaacs (1952). The doctrine is a legal principle as also observed in the case of Thomas Haverty Co. v. Jones (1921). If an attempt to fulfil the terms can be observed then the performance shall be considered complete, despite it falling short of the contractual requirements.

2. The ‘Impossibility-of-Performance’ Doctrine is a principle stating that if a contract was unfulfilled due to uncontrollable circumstances, then a party may be released from the contract, and it should be considered that their completion of the performance is impossible. This is relevant in cases where a person no longer exists or has perished, thus pardoning the person’s lack of performance. As recognised in the case of Maritime National Fish Ltd. v. Ocean Trawlers Ltd (1935), under this law it is deemed unfair to compel the injured party and insist that they adhere to the terms set out in an agreement, if they are unable to perform the previously agreed service. The doctrine recognises that mere difficulty shall not pardon a party's performance, however, impossibility can excuse the lack of complete performance (Mineral Park Land Co. v. Howard, 1916).

3. Severable or divisible contracts can be applied where several agreements are contained within one contract. Therefore, should a breach occur regrading one of the severable contracts, the overall contract shall not be breached nor shall the differing agreements within it, as observed in the case of Brooks v Martin (1864). Should a contract be capable of division on either side, it could be considered as severable or divisible. However, it must still be corresponding with the recognised consideration of all parties, as per the original agreement (Fehsefeddt, 1909). As is observed in the case of Ritchie v Atkinson (1808), the remaining parties must still honour any remaining subparts of the contract and the ‘severability clause’ will allow the contract to remain valid, despite certain conditions already being ‘severed’.

D.
A contract typically occurs when three fundamental principles are combined. The first is agreement, which is a promise by both parties that reach a mutual agreement. Secondly, consideration is required, which can be defined as the price paid for the persons promise. Lastly, there must be proof that the parties intended to create legal relations. It is only an enforceable contract when these three fundamental components are present.

Arthur

Typically, advertisements such as Arthur’s are generally regarded as an invitation to treat. As seen in the case of Partridge v Crittenden (1968), advertising a shop window can simply be a mere invitation to begin negotiations for a sale. However, there are exceptions when an advertisement can be viewed as unilateral, whereby the price is stated clearly, and these advertisements can be held under common law to constitute an offer, as the advertiser will have indicated his intention to bind another person into a contract. By using descriptive wording, the advertiser clearly states his intention to bind another party such as in the case of Carlill v Carbolic Smoke Ball co. (1893). If an advertisement contains a unilateral offer, the need for communication can be waived. In Arthur’s case, it is unlikely this exception applies, and no contract is present at the time of posting the advertisement, so it is simply an invitation for potentially interested parties to commence negotiations. 
 


Ben

On 4th May Ben sent a letter to Arthur stating he would purchase the watch for £15,000 specified within Arthur’s window advertisement. Had Arthur included a unilateral offer within his advert (Partridge v Crittenden, 1968), using definitive wording such as “if you send an offer amounting to the full asking price, then I shall accept”, this would have amounted to a unilateral offer, consequently Ben’s letter would have qualified to be deemed as postal acceptance. A judge would uphold the existence of a valid contract created by post, even if the offeror has not yet received the correspondence (Adams v Lindsell, 1818). The postal rule states that acceptance becomes effective at the time of posting which prevents a party from accepting an offer by post, then rejecting, or having the offer rejected, via a quicker means of communication. A letter can be regarded as posted when it has fallen into the possession of the post office by being placed into the post box, as seen in the case of Re London & Northern Bank (1900). However, in this case, Ben’s letter to Arthur stating he would pay £15,000 for the watch is simply an offer, therefore Arthur would need to respond for a contract to be validated. 
It could be argued that as Ben is offering the full asking price stated within Arthur’s advertisement, he is not negotiating for a lower price, therefore his letter should be deemed as acceptance. However, given the wording of Arthur’s advert, a court would be unlikely to consider this is the case, therefore, I advise that Ben has made an offer to Arthur, with there being no evidence of acceptance. On 7th May when Ben’s letter arrived at Arthur’s house, had the advertisement contained a unilateral offer, there would have been a valid contract in effect since the postal date. However, as Arthur’s advertisement was simply an invitation to treat, it is Ben who has made the offer in this instance and become the offeree (Pharmaceutical Society of Great Britain v Boots Cash Chemists, 1953). Arthur has not accepted Ben’s offer, therefore there is no valid contract between Ben and Arthur. 


Christine

On 5th May when Christine saw the advert and emailed Arthur to ask if the watch was still for sale and would accept £11,000 for it. By doing so, she has presented Arthur with an offer and had Arthur unequivocally accepted her offer of a £11,000, then a contract would have taken immediate effect. However, Arthur made Christine a counteroffer of £13,000 on the same day. A counteroffer acts as a rejection of the original offer, as the counteroffer is effectively a new offer as it consequently adjusts the terms of the original offer, voiding it completely. This means that the original offer that Christine made of £11,000 can no longer be accepted or returned to, as the original offer has been cancelled out (Hyde v Wrench, 1840). The principle derived is applicable in Arthur’s case, as the offeror has put forward an offer of his own, thereby rejecting the offer previously made by the offeree. 

Christine subsequently responded to Arthur’s email stating that she was able to pay £11,000 now, then the remaining £2,000 at the end of the month when she got paid. In this instance, had Christine accepted Arthur’s offer to sell for £13,000 without condition, then a binding contract would have existed between the pair. Instead, Christine made a counteroffer, by changing the terms of the offer previously made, hereby rejecting, not accepting Arthur's offer.

At 2 pm on 6th May when Christine emailed Arthur to inform him that she had now managed to raise the additional £2,000 she is unaware that offer is now void, as she previously altered the terms of the offer and cannot return to the previous offer. When Christine rejected Arthur’s original offer, Christine essentially made another counteroffer. Unfortunately, it is not competent for the offeree to attempt to revive an expired offer. Even though it is identical to the original, the original had expired, therefore there is no valid contract in existence between these parties for the watch. It could be viewed that Christine had merely meant to make a request for further information with the email asking to split the sums of money, with the subsequent 2pm email being deemed acceptance of Arthur’s offer to sell the watch to Christine for £13,000. However, given the information available it is unlikely that the court would take the view of the previous offer still being valid. Therefore, no contract exists between Christine and Arthur.  

Dennis

On 6th May at 11am when Dennis emailed Arthur to express his interest in buying the watch, this is a simple request for information. As in the case of Stevenson v McLean (1880), simply enquiring for more information does not amount to intention to create any legal relations. When Arthur replied to Dennis’ email, stating he wanted £13,000 for the watch, this is the offer. At this point, there is no contract, as there is no evidence of acceptance. The element that constitutes a binding contract is the intention to create legal relations. If there is evidence present that any parties involved intended to be bound by the legal obligations of a contract, then a contract exists. When Dennis replied to Arthur’s email agreeing to pay the £13,000 as requested, this is when a contract was formed. Acceptance has taken place which is fundamental in the formation of a valid contract. The offer has been accepted unconditionally with the intention to conclude the contract with the acceptance by the offeree. Acceptance must mirror the original terms, and this meets these requirements. As in the case of Phang Swee Kim v Beh I Hock [1964] consideration need not be sufficient but simply adequate and there must be proof that something shall be provided in return for the promise. The acceptance should be communicated or expressed to the offeror by the offeree, to evidence mutual assent acknowledgement (Thomas v Thomas, 1842).
A relevant point that Arthur and Dennis should be aware of is that the communication between them took place during deemed ‘office hours’ therefore the email correspondence would be treated as ‘read’ as they have been communicated during a time frame that makes them available. As in the case of Entores v Miles (1955), the general acceptance principle when dealing with instantaneous communication methods, is that the parties are effectively seen to be in each other’s presence when using electronic communication. The law states that messages sent outside of "usual business hours" should not be classed as acceptance, as the recipient could not be expected to have received the message (Mondial Shipping and Chartering BV v Astarte Shipping Ltd, 1995).
One party has made an offer and the other party has accepted and consideration can be evidenced from both. The watch will be exchanged for money, amounting to sufficient consideration (Chappell and co. ltd v Nestle co. ltd, 1960).  If friends or family agree, then the principle of rebuttable presumption can assume that no formal legal contract is intended between the parties (Winter v Nemeth, 2018). However, as Arthur and Dennis are not socially related, then they intended to create legal relations. For a contract to be enforceable, both parties must have intended for it to be binding (Parker v Clark, 1960). A valid contract exists between Arthur and Dennis for the watch. 















Bibliography

Adams v Lindsell (1818) 1 B & Ald 681
Brooks v. Martin, 69 U.S. 70 (1864)
Carlill v Carbolic Smoke Ball co. [1893] 1 QB 256
Chappel and Co. Ltd v Nestle Co. Ltd (1960) AC 87
Cutter v Powell (1795) 101 ER 573
Entores v Miles Far East Corp (1955) 2 QB 327
Fisher v Bell (1961) QB 394
Hoenig v Isaacs [1952] 2 All ER 176
Hyde v Wrench (1840) 49 ER 132
Lampleigh v Braithwaite (1615) 80 ER 225
Lindsell, A. v., 1818. 1 B & Ald 681. s.l.:s.n.
Mineral Park Land Co. v. Howard, 172 Cal. 289 (1916)
Mondial Shipping and Chartering BV v Astarte Shipping Ltd (1995)
of Re London & Northern Bank [1900] 1 Ch 220.
Parker v Clark [1960] 1 WLR 286
Partridge v Crittenden [1968] 2 All ER 421
Pao On v Lau Yiu Long [1980] AC 614
Phang Swee Kim v Beh I Hock [1964]
Pharmaceutical Society of Great Britain v Boots Cash Chemists [1953] 1 QB 401
Price v Easton (1833) 4 B&Ad 43
Re McArdle (1951) ch 669
Ritchie v Atkinson (1808) 10 East 295
Roscorla v Thomas (184) 3 QB 234
Stevenson Jaques & Co. v McLean (1880) 5 QBD 346
Thomas Haverty Company v. Jones 185 Cal. 285, L. A. 5711,
Thomas v Thomas (1842) 2 QB 851
Tweedle v Atkinson (1861) 1 B&S 393
Winter v Nemeth (2018) NSWSC 644




Finch, E., 2014. Contract Law. 1 ed. s.l.:Pearson Education.
Fuller, L. L., 1941. Consideration and Form. Columbia Law Review, 41(5), pp. 799-824.
Page, W. H., 1920. Development of the Doctrine of Impossibility of Performance. University of Wisconsin, Law School , 18(7).
Richards, P., 2019. Law Of Contract. 14th ed. s.l.:Pearson.
William H. Page, Development of the Doctrine of Impossibility of Performance, 18 MICH. L. REV. 589 (1920)







by letter, but the letter of acceptance was delayed, because D (the offeror's) fault. D assumed that
C had rejected the offer and sold the wool to a third party. 
was pos
2

image2.png




image1.png




