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Section A

Memorandum

To: David Smith, Managing Director - Capital Garden Centre Limited 
From: Daniel Taylor, HR Consultant - HR1
Date: 13th February 2024
Subject: Employment Tribunal claim – Sarah Walters 
I am writing to inform you that I have received your email regarding the Employment Tribunal claim form (ET1) you have received from Sarah Walters (claimant). I will set out my guidance and advice below.

1)
Responding to the ET1
[bookmark: _Hlk165812838]The HM Courts and Tribunals Service (2024) sets out that as the employer you must respond on the correct form for this to be accepted. You can do this either on the paper copy you should have received, or a version of the form can be found on GOV.UK website. As the employer you have 28 days to respond to Sarah. This date will be highlighted on Sarahs claim form (letter received was dated 10th February 2024). CIPD (2023a) highlight failure to respond on the correct form or within a timely manner could mean the tribunal make an order by default. You can request an extension, but it is advised to comply with the timescales set. 

Grounds of claims and Sarah’s eligibility to bring them
From reviewing the supporting documentation, I think there could be a few claims Sarah could raise. 

[bookmark: _Hlk166008120]Constructive unfair dismissal 
GOV.UK (no date a) & ACAS (2022a) confirm this where an individual feels they have been forced to leave their job due to the employers’ conduct. The Employment rights Act 1996 section 94 highlights an employee has the right to not be unfairly dismissed by the employer. Sarah has over 2 years’ service so is eligible to apply for this GOV.UK (no date b). Sarah has raised several times within her ET1 regarding not feeling supporting due to regular migraines and this impact on her ability to work, she also references that there was very little sympathy shown and her concerns were not addressed. Further to this there could be a challenge that the disciplinary process followed failed to follow a fair process as per ACAS (2015) Code of Practice on disciplinary and grievance procedures. There does not appear to be a thorough investigation as highlighted by Angela when she states that George asked her to investigate and report back but he then took matters into his own hands and held the meeting, further to this as any appeal would go to David whose impartiality could be challenged due to being the father of George who conducted the meeting. ACAS (2020) highlights that Employment tribunals are legally required to consider the ACAS Code of Practice on disciplinary and grievance procedures when reviewing cases. 

Disability discrimination
[bookmark: _Hlk166005693]Disability is a protective characteristic covered under the Equality Act 2010 part 2 section 6, which confirms a disability is a physical or mental impairment which has a substantial and long term effect on an individual’s ability to carry out day to day activities. Miller (2023) confirms long term is defined as a condition that lasts or is likely to for more than 12 months. The Equality and Human Rights Commission (EHRC) (2020) confirms that disability discrimination is when individuals are treated less favourably or put at a disadvantage for a reason that relates to their disability. From Sarahs ET1 its evident she has suffered from depression and migraines for over 12 months which impacted her ability in the workplace. This can be defined as a disability as per the above. Further to this Sarah has confirmed she requested for some flexibility with her working days and breaks to support her migraine attacks, this could be perceived as reasonable adjustments requests under the Equality Act 2010 section 20 which by law as the employer you must make reasonable adjustments when someone who's disabled is having difficulty with any part of their role (ACAS 2022b). By Sarah raising this and struggling with her migraines during work and Capital not doing anything to address this she could make a disability discrimination claim based on the failure to apply reasonable adjustments. In the case ‘Mr P Withers vs Halfords Autocentre Ltd’ (2023) even though adjustments were put in place, these were not suitable and implemented in a timely manner. This not only cost the employer compensation to the value of £24,200 but also reputational damage due to feedback from the employment tribunal highlighting Equality, Diversity, and Inclusion (EDI) training was needed (Mayne 2023). Stander (2022) highlights that employers need to ensure they put reasonable adjustments in place to remove or reduce the disadvantage on the employee’s activities this can reduce the potential claims.
Abed et al. (2024) conducted research and highlighted disability discrimination in the workplace can be reduced by encouraging awareness and policies which support equal opportunities for people with disabilities. Further to this Olsen’s’ (2024) article highlighted that employees who felt they have been mistreated by their employers during their employment, specifically during the reasonable adjustments process, felt it damaged their future employment prospects. Both works highlight the need for employers to make reasonable adjustments where appropriate and also support employees where possible.

Defence for the possible claims
Ayling & Suff (2023a) highlight constructive dismissal is when an employee resigns because of the employer's actions and this needs to amount to an underlying breach of the employment contract. Landy (2017) discusses that this breach must be very serious and that can justify the employee resigning, for example in this case changes to employment duties would be if the demands of the job were unreasonable. In Sarahs ET1 she expressed that there were busier periods of work but that could not be perceived as a change in duties but a more active period. There was nothing in addition added to the duties apart from supporting the kitchen when Angela was on leave but Sarah highlights, she underestimated the amounts needed when completing orders. CIPD (2023b) highlight to defend a constructive unfair dismissal claim, employers must show they followed their own procedures and the ACAS Code of Practice on disciplinary and grievance procedures. This process was followed, notice of meeting and representation was offered. However, as discussed Sarah may have a challenge around fairness.
[bookmark: _Hlk166229770]Another breach of contract which could be unlawful is discrimination and the relationship breakdown between Sarah and Capital. This could be linked to the reasonable adjustments requested which Sarah has highlighted she made during her ET1. Possible defence around this request couldn’t centre on the reasonableness of these request, requesting a lunch break during the busiest periods of the day could have a detrimental impact on Capital due to the inability to provide a service due to reduced staff levels. ACAS (2022c) indicate that as an employer Capital could request further guidance from occupational health or a doctor to support discussions, which did not occur here. An employer does not have to make adjustments that are unreasonable. The key here would be evidencing how Sarahs request for her lunch break changes were unreasonable. Another element of defence could be that whilst Sarah raised concerns about her migraines and mental health, she did not pursue these concerns further via an appeal to her performance plan or a grievance, by doing this she hasn’t given Capital a further opportunity to address these concerns before she left her employment. The case of ‘Adams v Charles Zub Associates Ltd’ (1978) highlighted the need for clear communication between employee and employer. The fact the company did not intentionally breach the contract meant this case was dismissed. This could potentially apply to Sarahs possible claim.

2) 
If Sarah was successful with the above claims at final Employment Tribunal
There are many elements which a tribunal will factor when reviewing any amount to award. CIPD (2023b) indicates that tribunals considering unfair dismissal claims will review what the employer honestly believed to have happened during the employment. For constructive dismissal the key factors the tribunal will review are; if the dismissal was unfair, which can be difficult as Capital did not terminate Sarahs contract. They will also look at Capital to show that Sarah was treated fairly, and that the dismissal would fall into one of the five fair grounds for dismissal (Ayling & Suff 2023a). This claim would fall into the grounds known as some other substantial reason (SOSR). Tribunals reviewing SOSR will look at what investigation took place, consultation with the employee, employees’ opportunity to be heard and balance of need for both the employer and employee. 
If the tribunal hearing was successful for Sarah, there are three remedies in which are considered, these are reinstatement (return to previous role), reengagement (return to Capital to a new role) or compensation. Reinstatement and reengagement tend to be rare. Compensation would be the most likely outcome which is split into two parts. First is the basic award which mirrors that of a redundancy payment which factors in the employees age, weekly wage and their length of service (GOV.UK no date c). The amount Sarah would receive is £937.50. Next would be the compensatory award this is in addition to the basic award, which is 12 months’ gross pay, or an amount set by legislation, whichever is the lower. The figure for 12 months gross would be £16,250. This would be the lower value and awarded. There is a factor which could see the award either reduced by 25% or increased by 25% and this is if the Code of Practice on disciplinary and grievance procedures has been followed (ACAS 2015). The tribunal also review what is just and equitable, this can have a big impact on the employer (Guinan 2022).
Disability discrimination could possibly have a huge impact on Capital, if Sarah was successful with this claim the compensation award is uncapped. The tribunal can order Capital to pay for financial loss (cover loss up until Sarah is likely to get a new job), injury to feelings award this would be based on evidence that Sarah would present around how much distress the discrimination has affected her. Minimum award for this is £1,000 and follow a band system in serious cases this could rise to £58,700, I think Sarah may look at the middle band which is £11,770 - £35,200 based on reviewing this ET1, I don’t believe the award would rise to the most serious amount however that is for the tribunal to decide reviewing all these factors. The tribunal will look at if the discrimination Sarah was subject to was deliberate, level of seriousness, over what length of time, how Capital behaved during this time and effect on Sarah (Citizen’s advice 2019). Compensation can be reduced if Sarah has been on benefits or got a new job since leaving Capital, another factor could be if Capital can prove Sarah would have been dismissed anyway, as discussed earlier one area could be the reasonable adjustments requested were not suitable and would not have worked. Further to this the same applies for disability discrimination any award can either reduced by 25% or increased by 25% and this is if the ACAS Code of Practice on disciplinary and grievance procedures has been followed (ACAS 2015).
For both cases for unfair dismissal and disability discrimination I would recommend settling to avoid a possible lengthy and costly process. Data released from Ministry of Justice (2023) showed that in 2022/23, there were 790 claims that received compensation for Unfair Dismissal which is an increase of 24% compared to 2021/22, where the maximum award was £184,000 and the average (mean) award was £12,000. In relation to disability discrimination MFMAC (2023) highlight that in the same period average award was £45,435, and the average was £15,634. If both averages are added this would total £61,069. With a settlement agreement this can provide you confidentiality. If you settle you can do this via ACAS conciliation (COT3) benefits to this approach is that via ACAS it is free of charge, legal advice is not compulsory, and all claims can be settled in this process (Ayling & Suff 2023b).
I hope this memorandum assists you and the board of directors with the issues you have raised within your email.
Kind Regards
Daniel Taylor 
[image: ]
Section B 

Memorandum

To: David Smith, Managing Director - Capital Garden Centre Limited 
From: Daniel Taylor, HR Consultant - HR1
Date: 1st February 2024
Subject: Garden Centre 
I am writing to inform you that I have received your email involving your concerns relating to the proposed changes to your garden centre.  
Regarding your request to explore possible redundancy packages for your four staff within the garden centre. The Employment Rights Act 1996 section 139 highlights that for an employee to be dismissed for the reason of redundancy, this can occur if its wholly or mainly attributable to two areas; these are employer has or intends to cease or the fact that the requirements of that business. For the situation you have highlighted there is evidence relating to the requirement of your four staff to perform work in this given area at the garden centre. Gov. UK (no date d) highlights that for redundancy to be genuine, as an employer you need demonstrate that the employees’ job will no longer exist. Ayling & Suff (2024) outline that if the correct process is not followed then employers may be liable for unfair dismissal compensation. There are other potential claims such as breach of contract, wrongful dismissal, and discrimination if the employee highlights a protected characteristic under the Equality Act 2010 - part 2 chapter 1.
[bookmark: _Hlk165660882]ACAS (2022d) highlights that for unfair dismissal claims employees need to have worked for their employer for at least 2 years. All your staff apart from Daniel Barnes have over 2 years’ service. There is a caveat in which employees under 2 years can claim for what’s known as 'automatically unfair’ dismissal, however reviewing the conditions in which this would apply they do not appear to apply to your request. It is key as the employer that you demonstrate the redundancy is genuine and that you have followed a fair process. If this does not occur, an employee may submit a claim for unfair dismissal this could impact Capital both financially and reputationally. P&O Ferries Ltd (P&O) decision to make 786 of its employees redundant without consultation shows whilst they may not have unfair dismissal claims brought against them can still impact the organisations reputation (UK Parliament 2022). In contrast in the case of ‘Berkeley Catering Ltd v Jackson’ (2020) the organisation was able to show this was genuine redundancy however, it was questioned about the process that was followed as Mrs Jackson was unable to appeal. 

Redundancy process steps

ACAS (2024a) sets out the necessary steps which should be followed in a fair process this includes consultation with your staff. I would recommend setting out a plan to ensure that all the necessary steps are taken any to mitigate any risks.
Steps to follow should include:
· Initial meeting outlining the potential redundancy, reasons for this and the next steps. Communication throughout the process will be key in supporting those affected. This is also an opportunity for you to highlight possible opportunities to avoid redundancy such as alternative roles which you have mentioned in your email. I will address this further below. 
· Individual consultations during this part it is important that the meeting is meaningful and there is two-way communication. ACAS (2024b) highlights if this process isn’t genuine then employees may submit a claim via an employment tribunal.
· Redundancy pay employers need to pay at least the legal amount to employees who have worked for 2 or more years. ACAS (2024c) details contracts may state that employees could have clauses to receive a higher rate for their redundancy payment. I would recommend you review the contracts of those affected to ensure there is no stipulation for enhanced or higher rates other than that of the statutory element. ACAS (2024d) confirms there are three elements which factor into how redundancy pay is calculated, these are the employees age, weekly wage, and their length of service. Statutory redundancy pay is capped as 20 years’ service. 
Please see below potential redundancy payments for your staff:
1. Bob Davis potential payment would be £4,815.
2. David Barnes has not got over 2 years services so is not entitled to any redundancy payment but will be entitled to a statutory notice period of 1 week.
3. Jane Maddison potential payment would be £765.
4. Steve Tyler potential payment would be £4,180.
Total cost would be £9,760.
· [bookmark: _Hlk165474863]Suitable alternative employment you have mentioned if any staff would be interested in working in the café. This is something as an employer if applicable you should offer to your employees (ACAS (2024f) & Nadworny (2023)). Those at risk of redundancy should be informed of the roles within the café. However, if anyone is on maternity leave, shared parental leave or adoption leave they are offered the role first. In your situation this is not applicable. You will need to ensure there is a fair selection process if more than one of the garden centre staff are apply for one role in the café. It is key to note that any alternative role if accepted would need to be started within 4 weeks of their current role finishing or they would qualify as redundant and be entitled to payment. Employers should not assume employees may not be willing to try alternative roles and all possibilities explored before redundancy occurs (Taylor, 2022, p. 402). If any of the staff were to turn down your offer of suitable alternative employment before or after the trial period, they will need to provide a valid reason why. If any of the staff don’t provide a valid reason then you could withhold their redundancy pay.
· Give notice this step should take place once the consultation process has completed, it is advised you meet with individuals face to face. ACAS (2024e) highlights individuals should be afforded the opportunity to be accompanied to this meeting by either a trade union representative or work colleague. By law the Employment Rights Act 1996 section 86 highlights employees must be given statutory notice period or contractual notice, this would depend on which is greater. Statutory notice is as follows, one weeks’ notice for employment between one month and two years, one weeks’ notice for each year of employment between 2 to 12 years and 12 weeks’ notice for employment above 12 years. Bobs notice would be 6 weeks, Daniel 1 week, Jane 3 weeks and Steve 10 weeks. I would also recommend reviewing the contracts of your staff to check if they have any other clauses within them. One such element could be payment in lieu of notice (PILON), Holding (2022) highlights that this when employees leave immediately and are paid for their notice period. 
· Appeal employees should have the opportunity to appeal any decision to select them for redundancy (CIPD 2024). If any do arise you can manage them internally which could reduce any employment tribunal claims as highlighted in the case of ‘Berkeley Catering Ltd v Jackson’ (2020).

I hope this memorandum assists you and the board of directors with the issues you have raised within your email.
Kind Regards
Daniel Taylor 
[image: ]
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