[image: ]
Reform of non-fatal offences against the person.
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The Offences against the Person Act 1861 (OAPA) and the Criminal Justice Act 1988 are the two main pieces of statute that define non-fatal offences against a person within the courts (Bayliss, G 2013). Non-fatal offences against the person can be defined as an act that results in assault or battery. An assault or battery for example can be one's omission or act that results in actual bodily harm (ABH) or Grevious bodily harm (GBH), they can be prosecuted under sections 18, 20 and 47 of the Offences against the Person Act 1861 (Legislation UK Government 1861). The power to prosecute someone of assault in today's courts comes from a summary of assault in section 39 of the Criminal Justice Act 1988, which was recently amended in 2015 to include an offence against frontline worker. (Legislation UK Government, 1988/2015) The courts can prosecute those who have committed assault whether it was intentional or reckless (Child, J 2015). The Mens rea behind the offence however must be established for the conclusion. There is a “ladder” of offences in terms of assault, there is a correlation between the magnitude of the offence and the possible sentencing one would receive.  
However, the process to reform OAPA would take a substantial amount of time and resources, also to modernise the law and maintain a law in order to keep it up to date can be quite difficult as humans have been continuingly and rapidly progressing. The fact that we have an uncodified constitution also creates a difficult setting to propose and reform laws, as change must be thoroughly debated to ensure that there are no errors made within the new legislation. Moreover, some professionals within law such as the Criminal Bar Association argue that the legislation of 1861 is not outdated, also that the discrepancies that some criticise are void due to the use of case law that has provided a president to follow. Such as the case of Regina v Burstow, that ultimately decided that admittance to a psychiatric ward shall be included in bodily harm (Criminal Bar Association, pg. 4. 2015). Gardner suggests that there is nothing wrong with the 1861 legislation, Gardner suggests that the Law Commission will not improve the current legislation. He also suggests that the legislation should remain as he refers to the rule of Law suggesting that the legislation should not be altered as this would compromise the rule of Law. He also comments on the Law Commissions view of s18 and s20 and their “irrational point of distinction”. (Gardner, J 1994). Gardner also criticised the Law Commission report due to the fact that they focused on only two main points to argue for reform. 
Some critics such as Lord Thomas of Cwmgiedd say that the legislation is out of date both in terms of sections and the language used within the Act. Lord Thomas highlights his view that OAPA is indeed outdated by stating that “The world has changed significantly since then” (Lord Thomas 2014, pg.2), referring to the original release date of OAPA. However, many argue that language alone is not the only aspect of the legislation that is outdated. OAPA was written and finalised in 1861 society then was very different than today, for example technology has rapidly advanced since then. Therefore, the legislation surrounding online harassment and bullying is a grey area within law and cases that arise are defining the future of technological offences. R v Burstow 1997 is a key case regarding harassment online, as this was the first major case resented to the courts of an example of harassment that can be considered an assault. Due to the fact that the defendant did cause injury that was likely to interfere with the victim's health, which can be seen as ABH. The case built upon the Chan Fook case. The judgement surrounding these cases were not made based upon the OAPA legislation as the OAPA did not set out a defined judgement for the courts to follow (Law Teacher 2013). Not only are there discrepancies regarding offences against a person online, but there are also discrepancies in terms of Sexual offence against a person which had to be addressed by the most recent piece of legislation the Sexual Offences Act 2003 (Legislation UK Government, 2003). 
It can be argued that offences of a sexual nature are not currently addressed within the current OAPA as the new complexity of Sexually Transmitted diseases (STI’s) has only recently challenged the courts and legislation. In current law there is a lack of legislation protecting the UK’s population from the spread of STI’s such as Human Immunodeficiency Disease (HIV). It has been requested that if there were to be a reform of OAPA that there should be legislation in place in order to protect people from STI’s such as HIV. For example, provision should be that a person with HIV must disclose this information with their sexual partner. The prosecution of reckless transmission is a difficult topic that should be discussed further, however, there the majority are in favour of prosecuting those who transmit sexual diseases unintentionally. As for intentional transmission it has been stated that “intentional transmission of disease should be criminalised” (Ryan, S Pg.2, 2015). The “duty to disclose” has been discussed and the conclusion was that those with STI’s have a duty to disclose if the “risk is significant” (Ryan, S pg.10, 2015). Consent is also an area that many argue that the current legislation surrounding Offences against the Person is indeed inadequate as this can be described as an “highly contentious area” as Parliament have refused reform regarding consent in relation to Non-Fatal Offences as this is a subject that is heavily debated as many would argue that if consent were given then no prosecution should occur others argue differently. 
The topic of consent in terms of injury is especially unstable in sport such as Rugby as long as the play was within the rules of the Sport it is not considered an assault (Jefferson, M Pg.17 2012). Consent in terms of a sexual nature can also be a difficult topic to determine a clear line of what is and what is not acceptable. Simpson states that “the statutory definition of consent only applies to sexual offences” this in layman's terms means that consent and its definition does not apply in law to non-sexual offences (Simpson, B Pg.23 2016). Simpson also agreed with Elliot and de Than views that there should be a clear universal definition of consent within law to ensure “consistency” across all cases this would also eradicate any uncertainty within the law (Elliot, C, de Than, C 2007). Not only are there difficulties within consent within OAPA the “distinction” between ABH and GBH is another difficult area to see a clear line in as within the statute ABH and GBH are very similar and some critics say that the similarities are “too narrow”, and the differences should be explained in detail to ensure that there are no discrepancies within the courts.  (Law Commission 316 2015)
Not only is there a lack of coverage for all offences that should have a clear line of prosecution within the legislation, however there are also “unnecessary” acts within the legislation that have either overtime become outdated or have never been necessary within law. Such as “not providing apprentices or servants with food,” this is unnecessary as in recent times we do not have servants. Unnecessary legislation within the law allows room of people to criticize law and creates a sense that they should not follow the law as the majority is considered outdates, creating a sense of ignorance against the law. (Law Commission 316, 2015). 
Many believe that the original piece of legislation is indeed outdated as there is no clear hierarchy of offences, many believe that the time you could serve for an offence is not relative to the severity of the offence. For example, “section 20 and 47 have a maximum custodial sentence of 5 years” (Eugenicos A-M 2017). This is not only outdated; however, this results in a lack of efficiency and an increase in costs. The issue regarding sections 20 and 47 having the same minimum custodial sentence is the fact the only separation between the two definitions of the offences is the Mens reas of intention (Law Commission Ormerod, D). There is a significant jump in sentencing as you could receive 5 years for s20 and s47 and for s18 you could receive life imprisonment which for offences that are narrowly similar is a huge advance in sentencing. As under section 20 there is no need for Mens reas to be established for prosecution to occur, this in terms of legislation creates a difficult position for judges of the courts to develop a reasoned and consistent prosecution for both offences. Not only is there a lack of a clear hierarchy, the “list of situations” results in a hazed “principal” in terms of committed a crime (Law Commission 217, 2014). Jefferson also comments on the lack of a clear hierarchy of offences across the sections however, he does comment on the fact that in 1861 the original layout of OAPA would have demonstrated a hierarchy of offences suitable for that period and has now become “broken” (Jefferson, M Pg.18 2012). 
Virgo, G states that OAPA has “outlived its usefulness” as it was written in a time much different to ours, he also comments on the fact that legislators conducted themselves in a different way to how we would do today. As many other critics have, he also refers to the outdated language used within the legislation as again different vocabulary was used in 1861. He also supports the view that the OAPA is impractical within today's society as judges are left to “reinterpret” the piece of legislation. As they rely on case law in order to develop a fair judgement, which is not suitable for the courts (Virgo, G 2009).
A noteworthy piece of legislation is the Criminal Law Act of 1967. Which J, Horder states was the “start” of the drive to reform OAPA, the Criminal Law Act of 1967 ultimately changed the definition of intent in terms of GBH (Horder pg.5 1994).  
The reform of non-fatal offences against the person has been widely discussed as the Offences against the Person Act of 1861 is being continually criticised for many varied reasons. There have been six attempts and drafts created in order to reform OAPA, however as of now none of the proposed drafts have been enacted. The fact that there have been many reports written regarding OAPA in itself suggests that there are many flaws within the legislation. The Law commission and the Home Office have developed two main reports in order to reform OAPA the first in 1998 by the Home Office (Law Commission Ormerod, D) and the second most recent by the Law Commission in 2015 (Law Commission 361, 2015), each report highlighted the current issues regarding legislation surrounding Offences Against a Person and suggests how this should be addressed. The summary of the reports from the Law Commission state that they believe reform should take place due to the fact that OAPA is “obsolete”. The summary states that the reform would concentrate on three main issues regarding OAPA, the first being the outdated legislation that no longer applies to modern life, the second being the language used within OAPA and the last issue that would be addressed would be the lack in a clear hierarchy of offences regarding OAPA (Demetriou, S 2016). In terms of mens rea and the actus reus of OAPA the 1998 Reform Bill suggests a clear line of the definition of the mens reas should be established regarding non-fatal offences against a person, and therefore an “argument for constructive liability” has been formed. Which would address the argument that OAPA does not have a clear line for means reas and actus reus. This would uphold the rule of law as those who recklessly caused GBH or ABH would be prosecuted for their crimes. This has been a difficult subject surrounding OAPA as many are against Constructive Liability as they argue that the mens reas was not established however the conclusion was still GBH or ABH therefore the actus reas is established (Jackson and Storey pg.5 2015). 
There is a significant level of evidence to support the view that reform is indeed needed, however, for progression to occur there is a need for detailed discussion regarding the difficult sections of the legislation such as recklessness and offences relating to technology. It is also noted that the new legislation should consider that society of today in terms of technology is continuing to advance at an accelerating rate. The creation of a whole new piece of legislation can be considered over the thought of amending the original piece of legislation (Law Commission 316 Pg.48 2015). A clear line of understanding throughout the legislation should also be achieved to ensure consistency, however, this may take a significant amount of time and resources which is justified considering the importance of this section of law. 
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