Business Law

Company Formation

Student Answer
Task 1

Question 1
· Name:  Care on registering a company with ‘Britain’ in its name. Section 55 Companies Act 2006 refers to further (2014) regulations made by the Secretary of State and ‘Britain’ is currently a prescribed word. They would have to demonstrate to the government department dealing with IT that the company was pre-eminent in its field.  
· Restrictive covenants in current employment contracts?  Is there any danger that the new business breaches restrictive covenants in the employment contract of the client?  It looks as though both businesses relate to computer consultancy.

· Passing off:  There may be a danger of a passing off action from Computerservice Limited.  Computerservice might succeed in a passing off action on the basis that the names are confusingly similar, with both acting in the same line of business, so that the new company is deriving benefit from the association which may be supposed to exist between the two.

· Conflict of interest?  There is a potential conflict of interest between the three colleagues: Do they each need separate legal advice? 
· Cost: What is the cost of forming a shelf company?  It may cost as little as £50 - £75 + VAT - although the articles of association may not be well drafted. A more representative price would be £100 - £150 + VAT.  However, your fees will be added on to this - so it may well end up costing in the region £250- £300.

· Timing: New directors no longer need to sign a consent to act as director. The company can sign on their behalf (which appears on the Appointment of New Director Form AP01).  The company formation agents will need to be told that the directors are willing to act so that they can sign the consent on the form before they will release the shelf company. The replacement directors can either be from the firm of solicitors (as an interim measure) or the people nominated by the client who will be the directors/secretary in the new business.  

i.e.  Either 
CO FORMATION AGENTS’ NOMINEE -- SOLICITOR -- CLIENT

            Or

CO FORMATION AGENTS’ NOMINEE – CLIENT
To get things going as speedily as possible, it would be possible for you as solicitor to sign the consent and fill in the details on Appointment of Directors Form AP01 and send them straight off to the company formation agent.  You could even fax copies of the forms through and confirm to the company formation agent that the originals had been posted to them and ask them to release the company formation documents on that basis. 

Business awareness - however, that course of action would almost certainly involve an unacceptable degree of risk for a new client.  If your firm agrees to acquire the company, it will be legally bound to pay the formation fees to the company formation agents - and the clients might not even turn up to the scheduled meeting on Friday, let alone fork out any money! Also, remember other points relating to new clients generally, including compliance with money laundering regulations and giving client instructions about complaints procedure etc.

So here it is INAPPROPRIATE to act on instructions taken over the telephone in this way. 

· Say that there are a number of issues that will need to be discussed in more detail.  

· Arrange to meet the clients on Friday and ask them to come to the meeting with some money in order to be able to proceed with purchasing a shelf company.
Question 2
Changes to MAA

Company Secretary

S270 CA 2006 says that a private company is not required to have a company secretary but it may do so.

The articles will need to be modified for appointment/removal of the company secretary. Suggest that you empower the directors to appoint/remove the company secretary.

Outvoting

There is a problem at board level because the default position under MAA – Art 13 is that there is a chairman’s casting vote. The MAA will have to be amended to get rid of this. 
Directors meeting by phone/video conferencing

Permitted under Art 10 but under 9(2)(c) they will need to agree on each occasion how each communication will take place. No need to prescribe in the articles.

Concern about Samantha - can she find out his home address?

The appointment of new director form (AP01) will be a public document so she could ascertain that he is a director of the company by undertaking a company search. 

Also S162 CA 2006 – register of directors can be inspected by anyone on payment of a fee – s162(5)(b).

The register of directors only requires a service address to be included – s163(1)(b) as defined by s1141(1) – a place where documents may be effectively served – which includes a registered office – s163(5).

A separate register of directors’ residential addresses is required under s165 which must state the director’s usual residential address but this need not be a public document and can be kept on the company’s private register unless the company elects to make it public under ss167A-E.

She therefore can find out that he is a director but not his residential address.

Question 4
Example of completed minutes to review are set out below.
	Amended Board Minutes 

	


[BRATPAK ] LIMITED (" the Company")
Minutes of a meeting of the board of directors held at [THE COTTAGE, FARNDEN GREEN, COTES, LEICESTERSHIRE ] on the      day of                       at             am/pm.

PRESENT:
MOLLY RINGWOLD (Chairman)



ANDREW McCARTHY

IN ATTENDANCE:




1.
CHAIRMAN

1.1
IT WAS RESOLVED that [MOLLY RINGWOLD] be chairman of the meeting and [MOLLY RINGWOLD ] accordingly took the chair.  The Chairman announced that a quorum was present and declared the meeting open.

2.
INCORPORATION, MEMORANDUM AND ARTICLES OF ASSOCIATION AND CHANGE OF NAME

2.1
IT WAS REPORTED that the Company had been incorporated on [14 JULY 2019] with registered number [04040444].  The certificate of incorporation and a copy of the memorandum and articles of association were produced to the meeting.

2.2
It was noted that by special resolution the name of the Company had been changed to [System Support (East Midlands) Limited] and that a Certificate of incorporation on change of name was awaited from Companies House.

3.
FIRST DIRECTORS, SECRETARY AND REGISTERED OFFICE

3.1
THERE WAS PRODUCED to the meeting a copy of the Application for Registration stating the details of the first directors and registered office of the Company.

4. 
REGISTRATION OF SUBSCRIBERS
4.1 The secretary reported that the subscribers to the memorandum of association were [HARRY VARDON] and [JAMES BRAID] in respect of one ordinary share of £1 each in the share capital of the Company.

4.2
IT WAS RESOLVED that the subscribers be entered in the register of members as holders of such shares.

5.
APPOINTMENT OF SECRETARY

5.1      IT WAS RESOLVED  that  MOLLY RINGWOLD be appointed as secretary    of the Company

5.2      The secretary was instructed to complete the register of secretaries accordingly and to notify the appointment of secretary to Companies House on Form AP03
5. 6
CHANGE OF DIRECTORS
56.1 
It was reported that the first directors of the company, [HARRY VARDON] and [JAMES BRAID] , having resigned, [MOLLY RINGWOLD] and [ ANDREW McCARTHY ] had been appointed directors of the Company.

56.2 
IT WAS RESOLVED that [the secretary] be instructed to complete the register of directors and the register of directors’ residential addresses accordingly.

67. 
CHANGE OF REGISTERED OFFICE
67.1
It was noted that the registered office of the Company had been changed to [THE COTTAGE, FARNDEN GREEN, COTES, LEICESTERSHIRE
].

78. 
TRANSFER OF SUBSCRIBER SHARES
78.1 
THERE WERE PRODUCED to the meeting duly stamped transfers of the subscriber shares as follows: 

Transferor

 
Transferee


No. of shares
[HARRY VARDON]
 
[MOLLY RINGWOLD]


1

[JAMES BRAID]

[ANDREW McCARTHY]


1

78.2 
IT WAS RESOLVED that [the secretary] be instructed to enter the names of the transferees set out above into the register of members and to issue appropriate share certificates to the transferees.

8. 9.      BANK ACCOUNT
109.1
IT WAS RESOLVED that a bank account be opened with [RICH BANK PLC] 

9.10     ACCOUNTING REFERENCE DATE  

9.1
10.1 IT WAS RESOLVED that the accounting reference date of the Company be [31 DECEMBER] in each year and the secretary was instructed to file with the Registrar of Companies Form [AA01] with particulars of this date.

10. 11
CLOSE

10.1 11.1
THERE BEING no further business the meeting was declared closed at                      am/pm.

..................……………….

Chairman

