	
	
	



	
	
	












Law reform project




Introduction
This Bill aims to establish guidelines for trustee discretion, specify which types of trust documents are susceptible to disclosure, and control trustees’ obligations to inform beneficiaries. Watt (2021), states that a beneficiary’s fundamental right is to have the trust properly administered in compliance with both the common law and the terms of the trust instrument. According to the ruling in Armitage v Nurse [1998], trustees are required to notify beneficiaries of any relevant information regarding the trust. This Bill’s goal is to provide suitable legislation pertaining to these rights and precedents. The Schmidt v Rosewood Trust Ltd [2003] ruling made it clear that beneficiaries ought to have more access to information they require regarding the trusts. The decision established that the courts oversee and, if needed, intervene in the publication of trust documents. 
According to Gardener (2022), beneficiaries have the right to be informed on the presence of their trust and their interest in it. This is justifiable considering the financials such as income/inheritance tax are settled by the beneficiary. There is a distinction between beneficiaries with discretionary rights and beneficiaries with a fixed interest. Beneficaries’ with a fixed interest are authorised to observe certain trust documents due to their proprietary rights as opposed to beneficiaries with discretionary rights. There is certain information that must be disclosed to beneficiaries by trustees. Beneficiaries have the right to request information however this is under the discretion of the court and trustees if they believe they have the right to decline to protect their rights. However, there is a substantial need for reform with these trustee’s duties, it should be clear what information beneficiaries have the right to and there should be disclosure to beneficiaries with updates regarding their rights. During the collaboration work our group chose to focus on this due to the inefficiencies and lack of clarity when it comes to beneficiary information.
Current position
According to Ruston and Moore (2024), information revealing the trust’s existence and the nature of their interest in it is typically what beneficiaries can anticipate receiving. Wills and deeds of trustee appointments are other documentation that are typically made available. Under the case of Schmidt v Rosewood Trust Ltd [2003] this decision established that despite having a proprietary interest, beneficiaries are not entitled to the access of trust documents.
The principles set out in O’Rourke v Darbishire [1920] show that a beneficiary must demonstrate their eligibility before requesting trust documents. However, the legal principle derived from Re Londonderry’s Settlement [1965] shows that trustees are not required to articulate to beneficiaries why they are exercising their discretionary power. This right is protected by the court’s order for trustees that seek its protection when it comes to disclosing information to beneficiaries. The decision in Breakspear v Ackland [2008] shows that the courts’ decision to reveal a letter of wishes is not based on a proprietary right. Complete confidentiality is to be maintained regarding these letters. Trustees or the courts, oversee protecting this confidentiality. According to Watt (2023), trustees may rely on exemption clauses to eliminate or reduce their need to make amends for their breach, even in cases where it is easy to determine where the breach occurred.
Current challenges
There are many existing challenges surrounding the information provided to beneficiaries by trustees and the clarity around what information beneficiaries have a right to. The aim of this Bill is to ensure this section of the law is made explicit. 
When deciding how to use a power of discretion, trustees are not even required to confer with the beneficiaries. The Trusts of Land and Appointment of Trustees Act of 1996, however, provides an exemption. As a result, trustees are required by law to confer with the beneficiaries who are in possession and to carry out their requests to the extent that they align with the trust’s overall objectives (Wilson and Todd, 2015). 
Beneficiaries are entitled to information regarding the trust’s existence, its conditions, and their stake in it. They are also entitled to periodical accounting of the trust's assets, liabilities, receipts, and disbursements. This guarantees that the trustee is operating in their best interests and enables them to oversee the trustee’s administration of the trust's funds. In addition, they have the right to receive distributions and the ability to question and contest a trustee’s acts if they do not think they are fulfilling their fiduciary obligations. Beneficiaries have the right to petition for the trustee’s dismissal if the trustee violates fiduciary obligations or fails to act in their best interests (Schnoor, 2024). The purpose of this new Act is to solve the present issues regarding a beneficiary’s right to information and to guarantee that they are aware of what should be provided to them. This current challenge is present in Boardman v Phipps [1967] which shows that trustees must notify beneficiaries of investments made in the trust even while acting in the best interest of the trust to prevent the risk of a conflict of interest. 
Being a beneficiary of a trust also comes with its challenges. The principle derived from Re Beloved Wilkes’s Charity [1851], sets out that trustees are not required to provide justification for using their authority. The courts would not get involved if there was insufficient evidence that trustees had abused their authority. This will make it difficult for a beneficiary who wants to contest a trustee’s decision since it could prove to be feasible to determine if the trustee has used their authority appropriately if they are not required to provide justification for their choices. The case of Lewis v Tamplin [2018] shows additional inconsistencies in the law surrounding beneficiaries' rights to information regarding trust documents. The claimants in this case were beneficiaries of a family discretionary trust who sought greater disclosure from the trustees. The beneficiaries’ desire for the publication of different trust documents was the primary concern. The court found that the trustee’s denial of disclosure of information was lawful however still ordered the trustees to divulge certain financial and administrative documents but prohibited the disclosure of sensitive information such as a letter of wishes. This case highlights the ambiguity and discrepancies in the current legislation.
Given that the information presented to beneficiaries from trustees is so ambiguous, as demonstrated in the Lewis v Tamplin [2018] case, this legislation would have an impact on society due to the fact the law in this area already lacks clarity and people may not understand it or know what they are entitled to. 
Proposals for reform
The subsequent modifications are suggested considering the preceding and current legislation’s uncertainty concerning the information trustees deliver to beneficiaries.
BILL TITLE – TRUSTEE DISCLOSURE AND BENEFICIARY INFORMATION ACT 2026. 
Long Title & Summary – An Act to clarify and regulate trustees' duties to provide information to beneficiaries, to define categories of trust documents subject to disclosure and to establish principles governing trustee discretion and for connected purposes. 
Clause 1 – Statutory Right to Core Information
A trustee shall, upon reasonable request, provide a beneficiary with: (a) the trust instrument; (b) annual trust accounts (c) a summary of trust assets and liabilities and (d) details of distributions made to that beneficiary. Disclosure under this section shall not require a court order unless disputed. A trustee may refuse disclosure where the request is vexatious, manifestly unreasonable, or contrary to the proper administration of the trust.
Clause 2 – Confidential and Deliberative Documents
Trustees shall not be required to disclose documents recording their deliberations or reasons for discretionary decisions. Letters of wishes shall be presumed confidential. The court may order disclosure where necessary to ensure proper administration and where just and equitable in the circumstances.
Clause 3 – Alternative Dispute Resolution
Before commencing court proceedings relating to disclosure under this Act, the parties shall attempt resolution through mediation or another recognised form of alternative dispute resolution. The court may consider non-compliance when determining costs.

Evaluation of the reform proposals 
The suggested reform strategies deal with this provision of the law in a clear manner and do not leave individuals feeling unsure of their rights under their position of a trust. Beneficiaries and trustees will benefit from this since they will know precisely what information they are entitled to request and what information they are required to disclose regarding the trust. This new bill will also ensure that court time is not wasted if trustee and beneficiary information is in writing. 
Nestle v National Westminster bank Plc [1993] demonstrates further inefficiencies in the current law surrounding information provided to beneficiaries by trustees. In this case, the trustee was in control of a £53,000 trust fund in 1922. By the time the last tenant passed away, the fund had grown less since the trustees had neglected to monitor the investments for several years. The beneficiaries claimed that by not making wise investments, the trustee had violated their obligation. The trustee's inadequate actions were acknowledged by the court. However, because the loss had to be demonstrated, the beneficiaries were unable to obtain the compensation. This highlights the limitations placed on beneficiaries and their lack of protection. This aligns well with clause one because had the beneficiaries known that the investments had been neglected something could have been done sooner to prevent such a loss. This provision strikes a balance between rights and obligations by ensuring that the trustee fulfils their duties and enabling the beneficiaries of a trust to stay informed about certain aspects of the trust. Target Holdings Ltd v Redferns [1996] ties in with the case mentioned above. Target Holdings consented to lend Redfern 1.5 million pounds for the purchase of a property, with the condition that the funds would be disbursed after the transaction was finalised. Target suffered a loss when the borrower defaulted due to Redferns breaching the terms. This case shows that beneficiary rights need to be modified since, even when a trustee violates the terms of the trust, beneficiaries are only entitled to reimbursement for the losses incurred, the trust is not automatically restored. The principle derived from Rouse v IOOF Australia Ltd [1999] is that beneficiaries should have access to information that affect the trust as seen in clause one. They should also be informed of decisions made by trustees that affect their interests in the trust.
Lewis v Tamplin [2018] reflects the importance of clause two when it comes to confidentiality especially when it comes to letters of wishes. However, it is up to the court's discretion on whether certain aspects of the trust are released to beneficiaries. Clause three is necessary because it allows the parties to attempt alternative resolutions under this Act before the commencement of court proceedings. This clause aims to reduce wasted court time and conflict between stakeholders of a trust making this aspect of the law less vague.
[bookmark: _Int_ciO3cZJ3]As much as being a beneficiary comes with its challenges, there are some benefits as seen in White v Jones [1995]. In this instance, a father was seeking to compose a will with his two daughters. However, Mr. White passed away prior to the solicitor’s implementation of the will, which took a considerable period. It was held that the daughters of Mr. White were able to sue Mr. Jones for professional negligence. This shows that beneficiaries in some instances can sue under negligence where there is clear liability for the loss caused. The new piece of proposed legislation could be broader to display this to ensure this aspect of the law is clear. According to Legislation UK Government (2022), the Trust of Land and Appointment of Trustees Act 1996 set out the rights of beneficiaries' when it comes to trusts. However, this is not specific to the information beneficiaries are entitled to. With the proposed Trustee Disclosure and Beneficiary Information Act 2026 these two legislations would work well together when establishing exactly what information beneficiaries of a trust are entitled to.
Conclusion 
Overall, the aim of this new proposed legislation is to provide clarity for inefficiencies in the information provided to beneficiaries by trustees. There is not much reason for a person to be a beneficiary if they do not have access to information of the trust that impact their position as established in Schmidt v Rosewood Trust Ltd [2003]. Re Londonderry’s Settlement [1965] along with other case law shows more inefficiencies in this aspect of the law. It shows that beneficiaries are not permitted to question trustees on their decisions for exercising their power. This means that if there was to be a breach of trust by a trustee the beneficiary/beneficiaries would not have the ability to provide this evidence to the court. Beneficiaries do not need to be exposed to confidential information as displayed in Lewis v Tamplin [2018], but they should have the ability to access information that has an impact on their place in the trust. As much as White v Jones [1995] displays that beneficiaries have the ability in some circumstances to sue for professional negligence this does not excuse the many discrepancies in this area of the law. The Trustee Disclosure and Beneficiary Information Act 2026 will amend these inefficiencies and provide this part of the law with more clarity for both beneficiaries and trustees.
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