Evaluate the tests used to establish causation in relation to a breach of duty of care
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The duty of care is to take care to not perform an act or omission that injures another (Horsey and Rackley, 2024). In a declaration made in Donoghue v Stevenson [1932] by Lord Atkin in 1932. This was the well-known "neighbour test," which said that one must "take reasonable care to avoid acts or omissions which he can reasonably foresee would be likely to injure his neighbour." "People who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called into question" is Lord Atkin's response to the question, "Who is a neighbour?" (Cooke, 2019).

[bookmark: _Int_5xsUU3zV](Jones, 2002 p.191-200) goes on to say there is a two-stage process that establishes a breach of a duty of care. Firstly, it involves the court determining what level of care the defendant should have followed and how he should have behaved under the circumstances. The norms of a "reasonable man" are used by the courts to answer this question. Secondly, whether the defendant's actions were below the proper standard under the circumstances, must be decided. The defendant must provide a fair explanation of what happened in order for the claimant to demonstrate this, if they have no knowledge of how the damage occurred. 
[bookmark: _Int_u2TUrqDE]Causation is split into two stages, firstly “the defendant must be a ‘cause in fact’ of the injury” and secondly, “the law must determine whether the damage caused is ‘too remote’ from the breach” (Steele, 2022). Factual causation is whether the defendant's actions were causally related to the claimant's loss, this is the first question that needs to be answered. This is an explanatory question: how exactly did the damage happen? The outcome of this investigation may, but is not likely to, suggest who should be held accountable for the harm. For factual causation, the test used is the ‘But for’ test. The ‘But for’ test is if the claimant would not have suffered harm "but for" the defendant's negligence, then the defendant's negligence is a contributing factor. There might be other events that are causally relevant, so it is not necessarily the only cause (Jones, 2002, p.191-200). Even though the ‘but for’ test is popular there are many issues involved with it. Firstly, with cases that have multiple causes it runs into problems, with narrowing down the primary cause (Giliker, 2014, p.6-005). In the case of Fairchild V Glenhaven Funeral Services (2002) concerns the claimant who contracted mesothelioma which is a form of cancer due to the exposure to asbestos. The test of ‘but for’ the exposure to asbestos would of the claimant contracted mesothelioma. Due to the claimant working in two separate places, they could not prove which employment period exposed him to asbestos. Therefore, both employers materially contributed to the claimants' injuries and were both in a breach of their duty, leading to them both being liable. This case may show limitations in the ‘but for’ test because of the exposure to asbestos not being from one primary location, therefore having to investigate and holding them both liable as they cannot identify who the exposure was from. This may seem unfair, as one of them may not have done anything wrong, however is being held liable due to the lack of evidence. Another case of Barnett V Chealsea and Kensington Hospital Management Committee (1969), stated by Kidner (2008), Barnett and two colleagues shared tea and 20 minutes later they fell unwell and began throwing up. When seeking medical attention, they were turned away. By 2pm that day, the claimant died. It is then questioned if ‘but for’ the doctors turning him away would he have died? However, the hospital was not held liable. This then questions the reliability and effectiveness of the ‘but for’ test as it shows a lot of the time, they cannot prove who was negligent due to lack of evidence within the test. This infers that a reform of the ‘but for’ test is needed due to the many uncertainties it causes. 
[bookmark: _Int_rS5oB5XK]However, the ‘but for’ test has proven to be a simple way of determining people's negligent acts. In the case of Whilsher v Essex Area Health Authority (1988) the claimant was born prematurely and suffered from blindness, it was found that the junior doctor had misplaced a catheter in the claimant's arm which gave a too low reading of oxygen and therefore the claimant was given too much oxygen. Therefore, it was questioned that ‘but for’ the junior doctor's actions would the claimant be premature and blind. The judge found the defendants liable. This is in favour of the ‘but for’ test being a simple and easy answer to cases like Whilser, meaning that this will help to avoid psychological strain on the claimants and give a smooth overall process. 
[bookmark: _Int_omqEl0uu]Legal causation is that the defendants act(s) must be the substantial cause of the consequence (Law and Martin, 2014) the test used for legal causation is the thin skull test. The thin skull test is, at least in personal injury cases, you take your victims as you find them. This means that if the claimant has a "thin skull" and sustains more damage than might be anticipated, the defendant is responsible for the entire loss rather than just the damage that a "normal" person might have expected to sustain. (Horsey and Rackley, 2021 p.223). Disadvantages to the thin skull test are intervening acts. In the case of, Reeves V Commissioner of Police for the Metropolis (2000) police officers had been warned that the offender might commit suicide, the offender then took it upon himself to take advantage of the flap of his cell door being left open and hung himself. The House of lords held that his death was caused by the officer's breach to their duty of care to protect him. This will deteriorate the accuracy and validity of the test as it may be uncertain to how or if these intervening acts changed the outcome or if it were to happen anyway. Another disadvantage to the thin skull test is intervening events, intervening events are after the breach of duty has occurred, an event happens which breaks the chain of causation and makes the damage worse. However, the original tort is still the cause of the damage and defendant will remain liable (Quinn, 2019). In the case of Baker V Willoughby (1969) due to the defendant's negligence, the claimant suffered injuries to his left leg in a traffic collision. Following the incident, an armed robber shot him in the left leg, resulting in the amputation of that leg. The robber could not be sued for the incident because he was not found. The defendant contended that his liability only arose at the moment of the armed robbery when the thieves' firing outweighed the consequences of his carelessness. The situation becomes increasingly complex when we consider the potential influence of an intervening event, which complicates the analysis of causation. This could suggest that there is a need for an additional test or framework that can be applied in circumstances where the traditional but-for test and the thin skull rule are insufficient. Both established causation tests, while crucial in many cases, may not adequately account for scenarios where an intervening event plays a significant role in breaking the chain of causation, thereby raising questions about their continued applicability or effectiveness in certain contexts. Lastly, in the case of Home Office V Dorset Yacht Co Ltd, a new intervening act occurred when police officers fell to sleep, while borstal trainees, who worked under custody of the officers, escaped leading to them accessing a yacht and crashing it into the respondent's yacht. Because of this new intervening act of the police officers falling asleep it was found that they were liable, as they owed a duty of care to the respondents and failed to exercise proper control and supervision. This shows that a new intervening act can affect the thin skull test due to it breaking the chain of causation, and complicating the foreseeability and proximity of the events as the police officers were held liable however were not in proximity to the legal act, therefore this questions if the police officers should be held liable due to them not performing the legal act. This also might raise questions about whether the defendant's actions were sufficiently connected to the final harm, this is a key attribute to why the thin skull test could need reforming due to its lack of reassurance and confusion it causes within legislation.
However, an advantage of the thin skull test is that it is a simple test to apply, in the case of Robinson V Post Office (1974) the plaintiff slipped from a ladder and was given an anti – tetanus serum injection by his doctor. However, the doctor did not follow the procedure properly. The procedure is supposed to be performed by giving a small quantity of the injection and waiting 30 mins to see if the plaintiff endured any reaction. However, the doctor only waited one minute and continued to inject the rest of the serum. The plaintiff did not immediately suffer any reaction however was taken to hospital as he was suffering from encephalitis, it was ruled that the doctor did not cause or materially contribute to the injury. This is because after the 30 minutes were up, they would take him as they found him and agree that he had no reaction after the 30 minutes and therefore the doctor would have injected the whole amount of the serum anyway and therefore, he was not liable. This is evidence of the thin skull test being applied simply in a case that needed an answer.
To conclude, the application of the principles of causation and breach of duty in negligence law highlights the difficulties in proving liability, especially when there are several potential causes or intervening circumstances. The but-for test is a widely used tool for determining factual causation, however this test has limitations when multiple causes or insufficient evidence are involved.
Secondly, even if it is easy to use, the thin skull test has drawbacks, especially when the chain of causation is complicated by intervening acts or events. It illustrates how outside influences might impact a claim's outcome and make the thin skull rule more difficult to apply.
Overall, both causation tests are crucial legal elements. The difficulties posed by many causes and intervening events raise the possibility that reform or the adoption of a new test may be required to increase the precision and fairness of liability outcomes. Legal reform could guarantee that the law will more accurately reflect real world situations, providing both claimants and defendants with justice.
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