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1.0 Executive Summary
This report clearly describes the tort of negligence and its essential elements Using a case law of my choice, outlining the importance of this for construction, and how it can impact a project progression. And outlining the impact of adjudication in a construction disputes
2.0 Terms of Reference

2.1 The principal focus are:

2.1.1 To describe the tort of negligence.
2.1.2 To outline the impact of adjudication upon deciding a dispute
2.1.3 The report is due by the 2nd December 2022.
3.0 Procedure

This section identifies the research sources used.

3.1 The research included sources on the subject of blended learning in education from websites and text books set out in the references and bibliography.
3.2 Notes taken in class also provided background to the research.
4.0 Findings
4.1      Negligence is a form of Tort Law, it’s the most common form and it covers a multitude of disputes. The Law of Torts is a civil wrong which leads to a civil dispute if a person wishes to take it further. Tort entitles a person to Recover damages for loss which have been caused by actions of another. The concept of Tort Law is that someone may be concerned with the behaviour of another person and therefore they may want to address the wrongdoing but it must be legally classified as ‘wrong’ or tortious’. Whoever is at fault will then compensate the victims for the damage or wrongdoing. Negligence relates to unreasonable risks of harm to persons or property, there doesn’t have to be a legal contract between two parties. Negligence is an unintentional tort. There are three essential elements to the Tort of Negligence for it to be deemed successful and for compensation to be applied. The first essential element is that there is a duty of care. A defendant must have an obligation of care to avoid causing harm to the plantiff. The defendant must also have a sufficient relationship of proximity with the plaintiff. The most prolific cases of Negligence is the “Donoghue v Stevenson 1932” case, (H.Gibbs, Legal Heritage). Mrs. Donoghue drank from a bottle of ginger beer that was bought from her friend. When she poured the content of bottle into a glass she found a decomposed snail at the bottom which made her unwell. Mrs. Donoghue of course didn’t have a contract with the ginger beer company therefore is negligence. The ginger beer company owed Mrs. Donoghue a duty of care not to cause her injury. The beer company did not comply and therefore there was a breach of duty of care. Damage must be caused to the plaintiff for it to be successful. The Manufacturer of the ginger beer (Stevenson) was held responsible, and compensation was paid out. Even though Mrs. Donoghue didn’t have a direct contract with Stevenson, Stevenson had a Duty of Care to Mrs. Donoghue. This was a key case for the tort negligence as it established the “neighbour principle” which means a person should take care to avoid acts that can be seen to likely cause harm to the neighbour. The neighbour is “The neighbour principle is a principle that exists under English law, which states that people should do whatever they can to avoid injury or harm to those people who might be directly and intimately affected by their actions” Staff Writer (March 30, 2022). This principle was key as it established the liability from manufacturer to consumers without having a contract between them.
4.2     To establish whether there is a breach of duty of care a court would compare the acts of the defendant to a reasonable person. If the level of care of the defendant goes below what the court would expect from a reasonable person then they would say that the defended breached the duty of care of the plaintiff. In previous court cases in the past for example ‘Paris v Stepney Borough Council’ “an employee was not supplied with goggles when working in a garage. Consequently, the chip of metal flew into his right eye and blinded it when he was working on the vehicle. Furthermore, his other eye was already blind so he became completely blind after the accident” (Simple Studying). In this case the defendant argued that he was under no obligation to give out safety goggles to the plaintiff. And therefore the reasonable person may not have given out safety goggles to the employee. But in this case given that the plaintiff had already lost one eye in the war there is a strong potential that it could cause greater harm than someone who has sight in both eyes. Therefore the court ruled that the reasonable person would take extra care of an employee that has a greater chance of causing harm, and the defendant was charged. Therefore depending on the case the actions of what a reasonable person would do can depend on who the plaintiff is. Another example of changes to how the reasonable person would act is if it involves children. An action of a child would be different to an action of an adult. If we take the example of safety goggles being given out on a construction site, once they are given to an adult you would expect the adult to be responsible and not have to be supervised. If it’s a child that you are giving the safety goggles to then the reasonable person would take responsibility to supervise the child and ensure a duty of care to the child to ensure that the child doesn’t take them off. Therefore the acts of the reasonable person depends on who the plaintiff is. The last essential element of negligence is that damage must result, as a result of the defendants actions the claimant must prove that they have suffered harm or if there is damage to property.
 
4.3
In construction tort law is very important in today’s business environment. It gives construction companies a way to defend against financial loss that can occur from the unlawful actions of others. this can obstruct the running of the construction company. An example of a case law in construction is the ‘Junior Books Ltd v Veitchi Co Ltd 1983’ The construction Wiki (16 September, 2020). The defendants were sub-contractors to the plaintiffs who were flooring experts hired to put flooring down in their factory. Due to the defendants being specialists in their role the plaintiffs claimed there should not have been a faulty floor and therefore liable for the damages. There was no claim for any injuries caused to any person due to the cracks in the floor but there was a claim for loss of profits and an extra cost to the factory to replace the cracked floor. The defendants appealed the claim. Of course the court must first decide whether there is a close relationship between both parties to establish if there should be a duty of care. Secondly the court must decide whether there is a breach of duty of care, in this case it can be argued that the cracks in the floor is a damage to property and therefore can possibly be a breach of duty of care. The court should also consider what type of loss it is. In this case it was an economic loss and not an injury to a person. The outcome of the court case that they denied the appeal of the Defendant, given the close proximity of both parties and the damaged caused the court heard that the defendants were being negligent.
4.4
In all case law there are complications but more for in construction case law. The main issue with going to court for construction companies is that there is a waiting list and an almost certainty that there will be delays. There’s always going to be disputes regarding non-payments and therefore this will push back the case. The complexity of construction work is also a factor given that construction work is always completed on a timescale, the longer it takes for construction to be completed the more it is going to cost the company. Unless there is an expressed provision contract between two companies it would be very difficult for direct payments to be properly exercised unless it can be resolved by a third party. Another issue is that in construction contracts most standard terms explain that arbitration can only start once the project is completed because it can become very disruptive on the construction site. This his will effect the cash flow of contractors and of course effect the progress of construction. To quicken the procedure to resolve disputes without resorting to long and expensive court procedures the housing grants Construction and Regeneration Act (Construction Act) 1996, brought in adjunction. The process of adjudication begins when a party refers a dispute to adjudication and gives a written notice of their plans. The adjudicators decision must be made within 28 days of the referral notice. If the party intend to take them to court they still have to comply with the decision of the adjudicator until then. An example of an adjunction dispute is the “Vinci vs Beumer of 2018” Construction Wiki (16 September 2020). In 2012 Vinci construction ltd were asked to undertake works on Gatwick airport. The works including a baggage handling system that the subcontractor Beumer was supposed to deliver the full baggage handling system but Beumer had only completed part of the job. On the 7th adjudication the adjudicator was in favour of Vinci and ordered and awarded £9.5 million of liquidated money. Beumer didn’t pay and therefore Vinci ordered enforcement proceedings and applied for a summary judgement. Beumer challenged the adjudicators decision by stating that the adjudicator didn’t keep the requirements of natural justice. Beumer argued that part of the adjudicators findings weren’t consistent with previous cases, the adjudicator did not give adequate reasons to as why he made the decision and that the adjudicator failed to order Vinci discloser from another adjudication involving another company. The court rejected the challenge due to Firstly the adjudicator does not need to give adequate reasons behind his decision, it isn’t a concern of the court on an enforcement application. The second challenge was also shut down swiftly explaining that there wasn’t any wrong doing in the reasoning of the adjudicator. Lastly Beumer never asked the adjudicator to issue closure to another separate adjudication and therefore the adjudicator did not. The adjudicator had nothing in front of him to make such an order. The key principle in this this court case is that the adjudicators decision doesn’t need to be right or wrong it just needs to be clear and both parties need to understand it. And therefore the court decided that there was no breach of natural justice. The lessons learnt and the impact of adjudication is that the commitment of court is not to uphold the adjudication decisions to ensure the efficacy of the result. A claim of natural justice as we see in this case does not get viewed lightly but gets scrutinised closely and becomes a difficult argument to make. Adjudication is also much quicker than a normal court case it takes just 28 days for a final decision to be made by an adjudicator this benefits any party in the case as time is cost. Adjudication is also private different to court proceedings but in the Vinci vs Beumer case it did not remain private given the size of the case.  
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