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   Section 2 of the Homicide Act 1957 regarding the Diminished Responsibility partial defence was a very criticised law since it was created. Many experts from different areas demanded changes that would make the defence fairer and clearer (Kennefick, 2011). A number of reports which proposed changes and modernisation of the Homicide Act were presented - the most known of which were the reports of the Criminal Law Revision Committee (1980), the Law Commission (2004) and the Home Office (2008). This resulted in the changing of the definition of the Diminished Responsibility partial defence under the Coroners and Justice Act 2009.
   Macdonald (2018, pp.408-428) explains how and why the wording in the new law was changed. He states that the first term that is changed is the term “abnormality of mind”, used in the old law. Psychiatrists say that the term is unclear and medically inaccurate, so it would not inform the court, but rather allow a different interpretation in each case. That is why the new term “abnormality of mental functioning” was introduced in the new law. In addition to that, in the improved version of the law, that abnormality had to satisfy three requirements to be available for the defendant to rely on it in court. The first requirement is that it had to be in a result of a “recognised medical condition”. Taylor (2018, p. 94) explains that it is called “medical condition” to give broader meaning of the requirement. She says that this wording includes both psychological and physical conditions (such as diabetes and epilepsy) that could affect a person’s mind or judgment. The onus to prove that this requirement is satisfied is on the Defendant, that is why if they do not have any proof of existing medical condition, the judge would not allow the jury to consider the diminished responsibility defence. This can be illustrated with R v Bunch [2013] EWCA Crim 2498. Despite the fact that this requirement requires a medical expert’s evaluation, the court saves its right to decide whether a condition carries a culpability reducing value (Fortson, 2018, p. 110). For example, in R v Dowds [2012] EWCA Crim 281 the Defendant sought to rely on Diminished Responsibility Defence, because in the time of the killing he was heavily intoxicated and Acute Intoxication appears in the list of WHO’s International Statistical Classification of Diseases and this classifies it as a recognised medical condition. The court dismissed the appeal as it was established that voluntary drinking is not sufficient reason for someone to rely on the Diminished Responsibility Partial Defence (England and Wales Court of Appeal, 2012). Crofts and Wake (2021) argue that although the new law aimed to establish medically grounded defence it also created unclarity regarding to when the decision will be considered more legally rather than medically manner. In another article Wake (2012) claims that the main reason for the exact wording in the first requirement was meant to bring balance between law and medical science, but allowing the court to decide which medical condition was worth reducing the defendant’s culpability was doing the opposite.
   The second requirement is that the abnormality of mental functioning “substantially impaired D’s ability to do one or more of the things mentioned in subsection (1A), where those things are: to understand the nature of D’s conduct, to form a rationale judgement, to exercise self-control” (Coroners and Justice Act, 2009). In comparison with the old law, which according to the Law Commission (2009) was unclear, the wording in the new law explains in a wider manner exactly how the Defendant’s mental functioning could affect them and decrease their culpability. MacDonald (2018) explains what are these three abilities that have to be “substantially impaired”. In the first one “to understand the nature of D’s conduct”, he points out the difference between relying on the defence of Insanity, where the Defendant has no understanding of his conduct and that what he had done was wrong, and relying on the defence of Diminished Responsibility, where the Defendant had some, although not full understanding of his conduct. To illustrate the second ability that has to be impaired, Macdonald uses the case R v Conroy [2017] EWCA Crim 81. In this case the Defendant was charged with murder but he appealed as he claimed that the judge has mislead the jury by telling them to focus on the thought process and not the outcome. During the appeal the Court of Appeal (2017) made it clear that to decide whether someone’s ability to form rational judgment is “substantially impaired” the juries will need to consider all the factors that led to the killing and the killing as a whole. Nevertheless, after hearing the expert witnesses who provided a psychiatric evaluation of the Appellant, the appeal was dismissed. The third ability that can be impaired in order for the Defendant to rely on the partial defence is ”to exercise self-control”. This shows another difference with the Insanity defence. Someone who finds it impossible to control themselves but know that what they do is wrong cannot use the defence of Insanity but can rely on Diminished Responsibility partial defence. In R v Byrne [1960] 2 QB 396 it was stated that the Defendant was diagnosed as a sexual psychopath, and he could not control his violent desires. He was charged with manslaughter, but nevertheless was given a life sentence (MacDonald, 2018).
   The phrase “substantially impaired” also had to be explained and made clear. The need for clarification arose in R v Golds [2016] UKCS 61. The Defence was demanding that the exact meaning of the word “substantially” had to be explained to the jury, the judge’s reply was that he could not give the juries any directions to what it means, and any reasonable person could use their common sense to understand the meaning. Later it was accepted that “substantially impaired” means “any impairment greater than the merely trivial” (United Kingdom Supreme Court, 2016). 

   The third requirement that has to be satisfied for the defendant to be able to rely on the Diminished Responsibility defence is that it must be proven that the abnormality of mental functioning can “provide an explanation for D's acts and omissions in doing or being a party to the killing,” section (1B) adds that an explanation for the Defendant’s conducts can be provided only by proving that the mental functioning abnormality “causes, or is a significant contributory factor in causing, D to carry out that conduct”. This part of the Act is newly added, Macdonald (2018) explains that this requirement is added to prevent the defence from using if the abnormality did not cause the Defendant to kill. Mackay (2010) states that this section does not match the structure of the Insanity Defence, where there is no need to prove that the Defendant’s “disease of mind” has caused them to perform the act of killing. The newly added part was also criticised because it is thought to be too strict and hard to prove. Simester et al. (2016, pp. 751-754) say that despite of the clearer wording in the new law, it might cause many sick people who could not prove that their “abnormality of mental functioning” is the direct cause for the killing, to end up in prison, where they would not be able to get adequate care and treatment.
   As it is mentioned in the Coroners and Justice Act (2009) Chapter 25, one of the main reasons for revising s.2 of the Homicide Act (1957) was to make it clearer, fairer, and more effective. According to Kennefick (2011) the new law managed to present more clear wording, where all the requirements are well explained and described. The new law also managed to establish medical grounding in the ruling of cases where the Defendant would want to rely on the Diminished responsibility defence, which was one of the most criticised subjects in the old law. Considering some of the issues which were mentioned above the new law is still not perfect. Kennefick expresses regret that the revision of the old law could not change the whole concept of Homicide and its defences. She said the new law was aiming to fix many issues at ones and as it did not end up perfect, will hold more criticism. 
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