Using EU Law Before National Court – Questions

1. What is the reasoning underpinning the test for direct effect from Van Gen en Loos [1963]?
The EU policy objective of market integration.  The idea is that if the provisions fail the Van Gend criteria, they are capable of different meanings by different judges in different Member States.  It would mean that a different approach to the same EU provisions would be adopted in different Member States, which would fragment the market.

2. Why are Directives generally limited to vertical direct effect only?
The CJ now justifies the direct effect of Directives on the basis of the estoppel reasoning.  Without such direct effect, Member States would benefit from their own failure.  The estoppel reasoning justifies vertical direct effect only and cannot justify a horizontal action.

3. What national constitutional issue arises from indirect effect?
If a national court must interpret an older statute to achieve the purposes of a later Directive, then the national court cannot be applying the intention of Parliament.

4. To what extent have the rights of individuals been enhanced by the creativity of the CJ?
Rights have been enhanced by direct effect, indirect effect and state liability, all of which are a result of judicial creativity rather than a Treaty rule.

5. When is a breach “sufficiently serious” for the purposes of state liability?
When it is manifest and grave.  A complete failure to implement a Directive is presumed to be sufficiently serious.

6. What practical difficulties could result from the extension of state liability to Supreme Courts?
It could compromise res judicata because the decision in breach is being unravelled and, at the very least, deprived of any authority or weight.  It could compromise the independence of the judiciary and, finally, there may be bizarre consequences if the liability case goes all the way to the Supreme Court on appeal without it being referred to the CJ. 
