‘How is the law defined and constructed from an Islamic point of view?’

Islamic law is normally called Shari'a or Fiqh, these terms are often used synonymously, though to specialists the term Shari'a deals with a particular section of Islamic law while Fiqh deals with another. Linguistically Shari'a means 'the way to a watering place' or 'the Path,' the Islamic relation to this meaning is that it is the only path to Allah.[footnoteRef:2]Technically and simply put, Jurists define the Shari'a as the laws and regulations divinely revealed to the Prophet Muhammad in the Quran and the authentic Sunnah,[footnoteRef:3]and is often understood as the divinely revealed Islamic way oflife.[footnoteRef:4]Fiqh deals with the humanly deduced laws from the Shari'a, the 11th century Jurist Imam Al-Juwainy (d.1085) defines Fiqh as 'the knowledge of the revealed rulings through the method of Ijtihad.'[footnoteRef:5]The Shari'a categorizes all aspects of life, religious or not, under five rulings; Obligatory, recommended, permissible, disliked and prohibited.[footnoteRef:6] [2: (Doi, 1984)]  [3: (Philips, 2006, p. 16)]  [4: (Schacht, 1979, p. 392)]  [5: (Sharh Al Waraqat fee Usul Al-Fiqh, 2008)]  [6: (Sharh Al Waraqat fee Usul Al-Fiqh, 2008),p.24] 


However, classical and contemporary jurists attempt to define Islamic law in a more comprehensive, encompassing way to include its aims, principlesand purposein order to provide a clearer understanding of it. Ibn al-Qayyim (d.1350) explains that the Shari’a is based on wisdom and achieving people’s welfare in this life and the afterlife and lists the foundational principles of justice, mercy, wisdom, and good, and any ruling that contradictsthem doesn’t belong to the Shari’a, regardless if it someclaim it to be.[footnoteRef:7] [7: (Auda, 2007, p. 20)] 


Schacht (d.1969) defines andoutlines its inclusions as the totality of Gods commands that regulate the life of every Muslim in all its aspects, including worship, as well as political and legal rules...'[footnoteRef:8]SayyidQutb (d.1966) also addresses the Shari'a by its comprehensive naturedefining it as ‘everything legislated by God for ordering man's life; it includes the principles of belief, principles of administration and justice, morality and human relationships and knowledge."[footnoteRef:9] He also explains the concept that the Shari'a is from the fitra and is necessary for human lives to become harmonious and in tune with the rest of the universe; particularly between the physical laws and moral laws through obedience to the Shari’a.[footnoteRef:10] [8: (Schacht, 1979)]  [9:  (Qutb, 2006, p. 121)]  [10:  (Qutb, 2006, p. 102)] 


Doidefines the Shari'a with attention toHakimiyya and the establishment of justice, he expresses it as a path not only leading to Allah but shown by Allah himself through his Messenger, Allah alone is the sovereign and it is he who has the right to ordain a path for the guidance of mankind[footnoteRef:11]. Abu A’laMaududi (d.1979) explains the Shari'a as instruction for regulation of human lives individually and collectively, in every possible aspect of human experience with the objective of establishing Ma’ruf (good) and removing Munkar (evil or harm) according to the divine teachings.[footnoteRef:12] [11:  (Doi, 1984, p. 2)]  [12: (Maududi)] 


Others attempt to practically define the entire Shari'a are under the MaqasidofShari'ah(the objectives of the Shari'a). From the earliest scholars, Imam Al-Ghazzali (d.1111) in al-Mustasfadescribes the aims of the Shari'a as the preservation of the practice of faith, life, intellect, offspring and wealth, each of these are necessarily preserved by the Shari'a and as he clearly states, amongst these preserved aspects priority is given, consequently the preservation of the religion takes priority over life and life over intellect and so on.[footnoteRef:13]Some scholars have added to this list of preservations, Al-Juwainy(d.1085) includedthe concept of honour, Mohammad al-Ghazaly (d.1996 CE) added Justice and freedom, while Yusuf al-Qaradawiincluded; purifying the soul, restoring moral values, building good families, treating women fairly, building a strong Islamic nation, and calling for a cooperative world.[footnoteRef:14] [13: (Auda, 2007, p. 18)]  [14:  (Auda, 2007, p. 6)] 


As Islamic law is universal and eternal, it must contain a structure whereby its laws and objectives are achievable at anytime and anyplace. Islamic law is constructed and can be divided in to two main sections, the first is the two primary sources which are divine, the Quran and the Sunnah, while the other sources rely onIjtihad and human reasoning, the former is referred to as the Shari'a while the latter is referred to as Fiqh.

The first of these sources a Mujtahid will approach to find a ruling of a particular issue is the Quran. The Quran is the most important and primary source, it is God’s word which he revealed to mankind through Prophet Muhammad. All Sunni jurists consider the Quran as the fist point of call for legislation. According to Al-Ghazzali (d.1111) there are approximately 500 verses of law in the Quran,HashimKamali argues a number significantly less, a total of 350 verses.[footnoteRef:15]the methodology of Exegeses is used for the method of extracting rulings from the Quran, firstly the apparent meaning of the legislation is understood and a jurist uses other verses of the Quran  to explain the particular verse, he is then to consult the Sunnah,whether or not the ruling is clear in the Quran, if it's still not clear the jurist is toexplore the statements of the Prophet's companions or their students for clarification of the verse, such as their knowledge of the reasons for revelation(Asbaab an-Nuzool). Following this, the jurist sticks to the literal Arabic, linguistic meaning. If it is a strange word which its meaning isn’t clear one is to resort to their opinion according to the general principles of the Shari'a.[footnoteRef:16] The study of legal rules in the Quran requires very strong command of the Arabic language to be able to determine the ruling in verses of commands, prohibitions, restrictions, ambiguity, general, specific and so on.[footnoteRef:17] [15: (Kamali, 2005, p. 27)]  [16: (Mir)]  [17: (Sharh Al Waraqat fee Usul Al-Fiqh), p.207] 


The second source in Islamic law is theauthenticSunnah which is based on the hadith. The Sunnahis the statement, action or approval of the Prophet Muhammad.[footnoteRef:18] Historically it has always been considered the second most vital source in Islamic law. [footnoteRef:19] [18: (Kamali, 2005, p. 47)]  [19: (Malekian, 2011, p. 71)] 

The authority of the Sunnah comes from the understanding that, like Quran, the Sunnahispart of the revelation from God, the Quran mentions:

'Nor does he speak from [his own] inclination. It is only an Inspiration that is inspired.’[footnoteRef:20] [20:  Surah An-Najm, (‘The Star), 53:3-4. The Noble Qur'an. Trans. Muhsin Khan. (Riyadh: Islamic Education Centre,)] 

The Quran further establishes the authority of the Sunnah in the following verses:

‘And whatsoever the Messenger (Muhammad SAW) gives you, take it, and whatsoever he forbids you, abstain (from it)’[footnoteRef:21] [21:  Surah Al-Hashr, (‘The Exile), 59:7. The Noble Qur'an. Trans. Muhsin Khan. (Riyadh: Islamic Education Centre,)] 

‘"Obey Allah and the Messenger (Muhammad SAW)." But if they turn away, then Allah does not like the disbelievers.’[footnoteRef:22] [22:  Surah Ali ‘Imran, (‘The Family of Imran), 3:32. The Noble Qur'an. Trans. Muhsin Khan. (Riyadh: Islamic Education Centre,)] 

TheMujtahid consults theSunnahin legislation in three main situations. Firstly,if there is nothing mentioned on an issue in the Quran, he approaches the hadith and seeks a ruling from it.Secondly,if any verse of the Quran such as a ruling, command or prohibition, is general, ambiguous or unrestricted and needs clarification for its practice, an example is the prayer.The Quran commands the establishment of prayer, however the details of it, the types of prayers, the numbers of prayers and units and the detailed obligations of it are not mentioned in the Quran. The answers lie in the Sunnah where we find many narrations on the statements of the Muhammad regarding prayer, and the companions’ detailed descriptions of the prophet’s prayer.[footnoteRef:23]Finally, The Sunnah is addressed even if the ruling in the Quranis mentioned in some detail and clear, as the Sunnah will often elaborate on the Quranic ruling, and show how it may be practiced in its possible various ways. An example of this is the Quranic command in ritual Ablution, it mentions washing ones face, arms, wiping the head and washing the feet, yet the Sunnah explains the further details of the Ablution, such as the hands, ears and nose, and the different ways in which it may be performed. Without the Sunnah the practical application of the majority of Islamic laws including prayer, zakat, and hajj, would not be known. To summarise the role of the Sunnah, the Quran states; [23: (Kamali, 2005, p. 52)] 


‘And We have also sent down unto you (O Muhammad SAW) the reminder and the advice (the Quran), that you may explain clearly to men what is sent down to them…’[footnoteRef:24] [24:  Surah An-Nahl, (‘The Bee), 16:44. The Noble Qur'an. Trans. Muhsin Khan. (Riyadh: Islamic Education Centre,)] 

The Prophet Muhammad warned against neglecting the Sunnah and relying solely on the Quran in the following narration:

The Messenger of Allah said: "Soon there will come a time that a man will be reclining on his pillow, and when one of my Ahadith is narrated he will say: 'The Book of Allah is (sufficient) between us and you. Whatever it states is permissible, we will take as permissible, and whatever it states is forbidden, we will take as forbidden.' Verily, whatever the Messenger of Allah has forbidden is like that which Allah has forbidden."[footnoteRef:25] [25: SunanIbnMajah (Darussalam) (Hasan)Vol 1, Book 1, Hadith 12] 


Historically there have been a number of isolated incidents of debates regarding the rejection of Hadith, however their arguments were swiftly refuted and held no influence.[footnoteRef:26]Due to the influence of Orientalist writings on Islam,a number of Islamic figures in the 19thand 20th centuries, such as; Syed Ahmad Khan (d.1898), Ghulam Ahmed Parwez (d.1986), Rashad Khalifah (d.1990) and Jeffrey Lang questioned the authority of the Sunnah in legislation.[footnoteRef:27]One argument used by 'the Hadith rejecters' is based on the verse;  [26: (Hamdeh, 2011, pp. 31-38)]  [27: (Hamdeh, 2011, p. 41)] 


‘..And We have sent down to you the Book (the Quran) as an exposition of everything..’[footnoteRef:28] [28:  Surah An-Nahl, (‘The Bee), 16:89. The Noble Qur'an. Trans. Muhsin Khan. (Riyadh: Islamic Education Centre,)] 

They argue that due to this verse there is no need for further explanation, hence no need for the Sunnah. Sunni jurist Ibn al-Jawzi(d.1200), among others,has responded to this clarifying that what is meant is that everything is explained by either a clear text, a statement that isn’t detailed or indication.[footnoteRef:29] Another argument used is the Prophet's prohibition of writing down any of his own statements other than the Quran. However these, as well as the other arguments don’t hold weight among any SunniJurists due to the overwhelming number of statements in the Quran and Hadith regarding the importance and authority of the Sunnah and the obstacles they face regarding the most basic of practices in Islam such as prayer and hajj.[footnoteRef:30] Historically the Sunnah is unanimously agreed upon as the second divine source of Islamic law. A ruling based on the Sunnah holds the status of a divine ruling, as the Quran does, which forms the Shari'a. [29: (Hamdeh, 2011, pp. 74-75)]  [30: (Hamdeh, 2011, pp. 129-131)] 


The laws in the Shari'a are divine and unchangeable, and regardless of logistics will remain as the root of legislation. Fiqhis the human implementation of the laws in the Quran and the Sunnah, the Fiqh can change depending on the situation. The legislation in the Quran is focused on giving general laws, general principles and establishing the foundation. The Sunnah clarifies and builds on these legal issues and practically explains and presents how they are implemented, the human implementation in the following sources deals with the much more specific details about everyday issues and events.[footnoteRef:31] [31: (Philips, 2006, pp. 15-16)] 


The third source of Islamic law is the Ijma' (consensus). Al-Juwainy (d.1085) states the technical definition as'the agreement of the scholars of a generation on the ruling of an occurrence,'[footnoteRef:32]though there are slight variations in the definition. According to all Sunni schools of thought Ijma' is the third source in Islamic law, and is arguably the strongest source.[footnoteRef:33]Ijma' is not an independent class of evidence, it is directly linked to the divine sources, from the conditions of Ijma' is that the evidence is known from the Quran or the Sunnah.[footnoteRef:34] The strength of this source is because not only is thereevidence, the ruling on that evidence is unanimously agreed upon. There are many proofs for the authority of Ijma', one is the hadith of the prophet: [32: (Sharh Al Waraqat fee Usul Al-Fiqh, 2008), p.156]  [33: (Bernand M. , 2012)]  [34: (Hallaq, 1997, p. 104)] 


'My community shall never agree on an error.'[footnoteRef:35] [35: IbnMajah, Sunan,Vol II, 1303. Hadith no. 3950] 


Though amongst Sunnijuriststhe concept if Ijma' is accepted, the explanation of details relating toIjma' is differed upon. TheZhahiris, for example, reject any Ijma' that took place after the time of the companions.[footnoteRef:36] Other Imams, such as Ahmad ibnHanbal and Imam al-Shafi, despite acknowledging the authority and strength of Ijma' during the time of the companions or afterwards, questioned the practicality of it taking place after the era of the companions.[footnoteRef:37] The Hanafis and the Malikisargue that regardless of when consensus of the jurists is reached, it becomes a source in Islamic law.[footnoteRef:38]Contemporary jurist, Yusuf al-Qaradawi argues however, that if this Ijma' was based on Maslaha, then when this Maslaha is no longer present, the Ijma' doesn’t stand.[footnoteRef:39] Some Hanafi scholars divideIjma' into three different categories of strength, the highest being the Ijma' of the companions which is on par with the Quran and Mutawatir Sunnah.[footnoteRef:40]Ijma' is a process of Zhannee (Speculative) Knowledge developing until agreement and becoming Qat'i (clear) knowledge.According to Sunni schools, once Ijma' is truly and authentically established, one cannot oppose this ruling and it becomes part of Islamic law. [36: (Kamali, 2005, p. 169)]  [37: (Philips, 2006, pp. 108-113)]  [38: (Philips, 2006, p. 98)]  [39: (Kamali, 2005, p. 178)]  [40: (Bernand M. , 2012)] 


The fourth source of Islamic law is Qiyas. Qiyas (analogy),is where a Mujtahid uses legal reasoning to discover God’s law on the basis of established laws in the divine sources and the Ijma'.[footnoteRef:41]Qiyas takes place when an issue arises that isn’t directly addressed in Quran, Sunnah or Ijma', in this case the Mujtahid uses a ruling that is confirmed in the two divine sources, this original ruling is studied according to the conditions of Qiyas and applied to a newissue that fulfils the conditions of analogy. There are four parts to Qiyas, each with its own conditionsthat must be fulfilled in order to implement Qiyas. The first part is the Far’;the new issue which needs a ruling, the second is the Asl; the original issue which the Mujtahid will analyse and take the ruling from, third, the ‘Illa, which is the reason for the ruling of the original issue and finally the Hukm, which is the ruling given to the original issue be it; prohibited, obligatory, recommended, disliked or permissible.[footnoteRef:42]One example of the implementation of Qiyas is in the issue of narcotics. There is no direct evidence for prohibiting narcotics in divine sources, but Qiyas is done in this situation. The Asl is alcohol, which is clearly prohibited (Hukm) in the Quran and Sunnah, the ‘Illa for the prohibition of alcohol is that it intoxicates, therefore a substance that has the same ‘Illa as alcohol, which is intoxication, takes the same ruling which is, Haram.[footnoteRef:43] [41: (Hallaq, 1997)]  [42: (Sharh Al Waraqat fee Usul Al-Fiqh, 2008)]  [43: (Hallaq, 1997, p. 102)] 


The vast majority of Sunni jurists consider Qiyasas an authoritative source and the evidence for it is in the Quran, Sunnah and Ijma3.[footnoteRef:44] They argue that Qiyas is from the tools of implementing the law and principles which are in the Quran and Sunnah in practical daily life,and proof of the law's adaptability and suitability to all times and places, contributing to the ‘perfection of religion’.[footnoteRef:45] [44: (Hallaq, 1997, p. 83)]  [45: (Hallaq, 1997, p. 105)] 


Among Sunni juriststhere have been very few who have denied the authority of the Qiyas, from amongst them is the prominent Ibn Hazm and his Zhahiri school who argued that conclusions in Fiqh must be certain and not speculative, as in the case of proof for belief in the unseen.[footnoteRef:46]However jurists responded to this saying that much of Fiqh is speculative and the level of certainty needed for issues of creed is not the same level as that needed for Fiqh. They also provide proof from the Quran, the Sunnah and the Ijma'. From the clearest of these proofs is the end of the following Hadith; [46: (Philips, 2006, p. 116)] 

The Prophet said:What if it is not in the tradition of the Messenger of Allah?Mu’adh said, “Then I will strive to form an opinion (Ijtihad).” The Prophet said:All praise is due to Allah who has made suitable the messenger of the Messenger of Allah.[footnoteRef:47] [47: Sunan At-TirmidhiVol. 3, Book 13, Hadith 1327] 

Furthermore the companions were the first to exercise Qiyas and there are many evidences of this, one is Umar's letter to Abu Musa Al-Ash’ari regarding legal cases, he said;'recognise similarities and congruencies and compare matters before you.' Furthermore there is a consensus among them regarding the use of Qiyas and the Ijma' of the companions is the weightiest form of Ijma'.[footnoteRef:48] [48: (Hallaq, 1997)] 


Finally, the rational argument that is used is thatthe texts in the Shari'a are limited and general, and new events and cases are unlimited, therefore, without the method of Qiyas, Islamic law will become limited and not be applicable in many issues.[footnoteRef:49] [49: (Kamali, 2005)] 


These four sources are generally agreed upon by Sunni Muslim jurists as the most important in the methodology for constructing Islamic law. There are other means of Ijtihad and sources of Islamic law that jurists mention, normally taking importance after the previously mentioned sources. Imam Malik, for example takes the generally agreed upon practices of the people of Medina in his time as a source of Islamic law arguing that these must have been practices known and accepted to the companions.[footnoteRef:50] He also takes the isolated practices of Ahl al-Medina as even though not all practiced it, those individuals were permitted to continue those practices, though it holds less authority than the first.[footnoteRef:51] Another method of legal reasoning, particularly with Hanafis, is Istihsan (Juristic preference), it involves deviating from the method of Qiyaas and implementing a preferred ruling seeking ease and facilitating public welfare on the basis of the principles and objectives of Islamic law.[footnoteRef:52] An example of this among the companions is Umar bin Khattab's temporary pausing of the punishment of amputation of the hand for stealing during a famine. The Malikis and Hanafis accept this method however the Shafis, Zhahiris and Shias reject its authority.[footnoteRef:53]  [50: (Kamali, 2005, p. 250)]  [51: (Philips, 2006)]  [52: (Hallaq, 1997, p. 108)]  [53:  (Kamali, 2005, p. 218)] 


Another source of Islamic legal theory is the opinion of an individual companion; all Sunni jurists agree to the authority of this source however they differ on the level of importance in relation to other sources. According to the Hanafis and the Shafis,if the companions are split between two opinions then the jurist uses his own Ijtihad as to which opinion he thinks is more correct.[footnoteRef:54] [54: (Philips, 2006, p. 110)] 


Many of the most important methods of Ijtihad are based on Maslaha, such as Sadd ad-Dharai’ and the Maqasid, it is so vital, it has the right to break the regular laws in order to maintain the Maslaha for the community.

[bookmark: _GoBack]Islamic law can be defined in many ways, based on its objectives, principles or technical meanings. To summarise, according to Muslims, it is the law which God has revealed to govern the entire lives of mankind with regards their relationship with God, as well as their relationship with other men in all aspects of life, politics, family, community trade and war. The law is based on protecting public interest and the removal of harm and difficulty and preserving the necessities and needs of life, namely faith, life, intellect, lineage, wealth and honour. The law categorises all aspects of life into Ahkam; obligatory, recommended, permissible, disliked and prohibited. These laws and rulingsare constructed by first deducing laws from the primary sources of the Quran and Hadith, these constitute the Shari'a, which are unchangeable. However Islamic law enables its application and adaptability through the Fiqh, which is the human understanding and application of the Shari'a law based on legal theories of Ijtihad and Maslaha.
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