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This assignment is going to assess the degree to which the courts will maintain a contract agreed upon as a consequence of intimidation or coercion by a party to the agreement over the other. According to Knapp, Crystal and Prince (2019, p.69) “An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it”. The party that enters the contract has to willingly agree to the offer of the contract, understand and approve the contract for it to be binding. Recission is a fair remedy that can be used when a contract has been gained by improper pressure adding up to undue influence. Recission reinstates the parties to the situation that existed before the agreement had not taken place (The City Law School, 2020). Recission is a way the law can interfere to defend the mistreated party. English law generally tries to maintain parties to the conditions of the contract they have agreed to, so to rescind the contact duress would have to be proven (Enticknap, 2021).
When dealing with contractual liability there are many types of mistreatment to consider. These are duress, undue influence, an unconscionable agreement, and unfair treatment between creditors and debtors. As said by Blum and Bushaw (2017) duress is a when a party makes another party agree to something by displaying acts of coercion and has been accepted as a means for voiding a contract. Duress can be established by a party threatening brute force to a person or someone the person shows concern for, financial damage, or could involve threating or damaging a substantial pursuit or venture. Undue influence is a fair and impartial principle of government policy that relates to aspects of duress. Undue influence is involved with inappropriate pressure between one person to another (Poole, Shaw-Mellors and Devenney, 2019). As stated by McDermott and McDermott (2017) an unconscionable deal is when a contract has taken place without taking into consideration special circumstances, for example age or mental state, which puts one of the parties at a disadvantage at the time the agreement had taken place. To overturn the contract the party has to prove that the other person had taken advantage of the weakness and used it to gain the contract.  When dealing with agreements made between creditors and debtors statutory protection is provided to users when there is an unjust association between the two (Citizens Information, 2021). The law that provides protection is the Consumer Credit Act 1974. The debtor can claim against the creditor for unfair practice, if successful it will involve repaying lost money to the consumer, voiding the contract or changing the terms of the agreement. It will be up to the creditor to attest if they disagree with debtor’s findings (Gov.uk, 2021).
In the thirteenth century common law acknowledged that several contracts should not be lawfully enforceable due to the way they were generated (Knapp, Crystal and Prince, 2019). Duress was formerly limited within law to cases where agreement was prompted by existence of physical violence, imprisonment and threats of imprisonment against the victim. The detriment threatened could not merely be economical, or hitting, but had to be extreme like murder or mutilating. A case that describes one party’s threats of death is ‘Barton v Armstrong’ (1973), Lord Cross concluded that “if Armstrong's threats were a reason for Barton's executing the deed he is entitled to relief even though he might well have entered into the contract if Armstrong had uttered no threats to induce him to do so”. Mr Barton was allowed to avoid the contract due to the threats of death from Mr Armstrong. In current times the law has changed when it comes to dealing with duress. These days duress has a wider scope, it now consists of threat of physical violence to the person or someone the party cares about, economic damage, or harm to the party’s interest. As maintained by Bant, Barker and Degeling (2020) Duress to people is involved with threat or by hurting people. Courts react to this more actively that other types of duress. This type of duress only requires that it be a reason for the other party’s enhancement. Duress to party’s interest is threatening goods, pursuits or activities 
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of interest by damaging them or holding money. Economic duress is when a party imposes exceedingly disadvantageous terms to the vulnerable party, for example, a remarkable price rise for items deemed indispensable for the customer (Knapp, Crystal and Prince, 2019). Duress to a person’s interest was once viewed that it could not amount to duress, for example, Skeate v Beale in 1840, but the courts stance for that shifted to saying that it can amount to duress with the Occidental Worldwide Investment Corporation v Skibs A/V Avanti case in 1976. After this case additional rules to duress materialised relating to economic duress (Kuhnel-Fitchen & Hough, 2017). For an economic duress case to be successful several parts have to be proven by the legal test. These are that illegal pressure needs to be applied, the injured party needs to demonstrate that they would not have taken part in the contract or made payments if it were not for the duress that had taken place, and that there was no tangible choice but to do it or practical substitute for what they needed. Evidence of objection and disapproval, or lack of, is sometimes useful when taking into account coercion. Even when objection is lacking, it does not imply that the payment was given willingly (Gregory Abrams Davidson Solicitors, 2021). The test was first outlined in the case ‘Pao On v Lau Yiu Long’ (1979), The Lordships had to decide three questions. The questions were “does the guarantee upon its proper construction state a valid consideration for the Laus' promise of indemnity?” then “does the extrinsic evidence as to the circumstances in which the guarantee was given establish the existence of a valid consideration additional to the consideration, if any, stated in the agreement?” and “if there be consideration for the promise of indemnity, is the guarantee nevertheless unenforceable, the consent of the Laus having been induced by duress?”. The result of the case was that no economic duress had taken place as the three conditions were not met. In modern times, economic duress has gone from being inconsequential to recognised as the most common form of duress and is a basis for relief. Duress can make the contract avoidable, and the victim can claim reimbursement for operations done within the contract. When duress is so severe that it results in coercion, courts can affirm the contract void (Blum & Bushaw, 2017). Duress cases do not always result in wins though, take the case of ‘DSND Subsea Limited v Petroleum Geo Services ASA’ (2000), there was no evidence of duress found and the misrepresentation was considered to not be the reason for signing the contract. PGS claimed that the contract had been breached but the judges stated that when PGS terminated the contract it was “at its sole discretion and without cause", so the appeal by PGS was dismissed. When comparing with the case of Atlas Express v Kafco the circumstances were different. Atlas pressured Kafco by threatening to not deliver their goods if the amended deal was not agreed too. Reluctantly Kafco signed the contract in order to get their products out on time, otherwise their business would have been affected. Kafco did not pay the extra fees. The court agreed with Kafco, the judge said “I find that the defendant's apparent consent to the agreement was induced by pressure which was illegitimate and I find that it was not approbated. In my judgment that pressure can properly be described as economic duress” (Australian Construction Law, 1989) and that it was the reason for the signing of the contract, so Atlas lost the case and were not awarded the extra money. In both cases there was claims of breaches of contract, but the Atlas Express v Kafco case had amounted sufficient evidence to claim duress rather than the DSND Subsea Limited v Petroleum Geo Services ASA case.
Throughout time courts of equity realised that there should be an appropriate aid to counter other forms of coercion within the doctrine of undue influence. At the early stage of the existence of the doctrine courts would usually only take-action when undue influence surfaced among families or within a private association, for example, concerning a client and a solicitor (Knapp, Crystal and Prince, 2019). On the words of Stewart, Swain and Fairweather (2019) there are two types of undue influence, actual and presumed. Actual undue influence must entail of the injured party proving that 
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the suspect exercised influence over them during the process of the deal. Presumed undue influence is when a party is not able to clearly demonstrate that the other party employed excessive influence against them. As a result, the courts will deduce from evidence that a party had its individual interest at heart and had neglected the other party’s interest in some way (Taylor, Taylor and Taylor, 2019). In the case of BCCI v Aboody in 1990, Mrs Aboody signed documents without checking them as she trusted her husband. She realised with help from the banks solicitor that she had been signing guarantees and charges for her and her husband’s home. Mr Aboody confronted his wife and solicitor in a meeting and started arguing with the solicitor, bringing his wife to tears. It was found that Mr Aboody had inordinately influenced his wife through not disclosing important information to his wife, bullying behaviour and showing no consideration for his wife’s interest which resulted in his wife signing the documents, just to get some peace. Even though it was agreed that Mr Aboody had influenced his wife, Mrs Aboody’s claim was unsuccessful, the court had stated that in these circumstances she was not at a disadvantage as the loans she signed for gave the company a decent chance of enduring (Stone & Devenney, 2017). In 2001 the classification of undue influence changed. In the case of ‘Royal Bank of Scotland Plc v Etridge’ (2001) eight combined appeals of homeowners mortgaged their houses in order to guarantee loans for their husbands’ businesses. The businesses were all unsuccessful and the bank wanted to repossess the homes, but the wives had no direct gain from the loans and all claimed to be unduly influenced by their husbands. The wives wanted their part on the contract to be made void over shares of the home’s equity, thus preventing repossession. Most appeals were successful due to obligations by banks not being met with finding legal advice for its clients, including the wives, and because of the undue influence by the husbands for loans that have no benefit to the wives. The Lords expressed their opinion on the matter of undue influence that “Undue influence has a connotation of impropriety. In the eye of the law, undue influence means that influence has been misused. Statements or conduct by a husband which do not pass beyond the bounds of what may be expected of a reasonable husband in the circumstances should not, without more, be castigated as undue influence. Similarly, when a husband is forecasting the future of his business, and expressing his hopes or fears, a degree of hyperbole may be only natural. Courts should not too readily treat such exaggerations as misstatements”. This new change in what constitutes undue influence gives it more scope and makes claims easier to be successful due to the fact that it is easier to prove. It simplifies the meaning of undue influence to mistreatment through influence and takes away the exceptions of ‘gain’. This case has both elements of actual and presumed influence as there is clearly pressure from the husbands and that both the husbands, and the bank, had no consideration for the wives interest.
When a contract is voidable for duress or undue influence, recission can be available for both as a remedy to the victim to make the contract void and involves distributing back assets obtained from the contract and refunding of money given (Poole, Shaw-Mellors and Devenney, 2019). Davies (2018) states that there are restrictions on recissions. People can lose the right to a recission if delays with bringing about the claim take place, if third party rights were affected, the contract is supported or if circumstances arise that make it is impossible to return to the original state before the contract had taken place. As claimed by Burrows (2020) duress and undue influence are closely connected to each other. Only with the modern extension of duress has there been a noticeable distinction between the two. Undue influence was considered as comprising of threats or pressure that were beyond the previously constricted doctrine of duress. Since economic duress has been recognized by courts and observers, duress has been handled as exclusively illicit threats or pressure, and undue influence treated for contracts agreed to through influence, but without using illegal 
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threats or pressure. When proving the two, duress and undue influence, comparatively undue influence is the simpler of the two to verify without much evidence that when substantial evidence is given to courts for duress, frequently these disputes are achieved on undue influence instead. Often people plead them both as they are similar in nature, then let the judge decide which to apply. Duress usually has to have obvious, concreate evidence of threat or action, because of this, cases are uncommon or easily won be the claimant (Shepard, 2019). In the opinion of Eggers (2017) proving or rebutting the two types of undue influence are solved in difference ways. In regard to actual undue influence, it rests with the claimant to prove the existence and with the presumed undue influence the responsibility of rebutting the claim is with the defendant. Both types of undue influence would need factual evidence to rebut the claimant.  Due to the nature of these relationships, for example, family or creditor, right from the start it can be a hard task for the defendant to disprove the claimant due to the assumed trust and confidence. In relation to third party pursuits, where applicable, the responsibility of proof is on the third party to show evidence of moves taken to confirm that the claimant had the contract clarified by an impartial consultant, to prove no undue influence had been exerted.
Overall, these days courts do not uphold contracts if party’s can prove that inappropriate threats and pressure have taken place. They usually have to be of an excessive nature and involve mistreatment, otherwise they can be construed as part of negotiation process. Both duress and undue influence has evolved. They both are not as restricted as they once were in the past. Duress started out as limited to physical violence, imprisonment and threats of a severe kind, for example, death or mutilating. Now duress includes different forms, threatening violence to a person or someone the person shows concern for, economical damage, or threats or damages an interest. Similarly undue influence was constrained to only being successful when involving families and associates like solicitors, and cases were only won if you had proven that it put you at a disadvantage, rather than on the basis on being mistreated. To summarise, the extent of which courts uphold contracts due to threats and pressure is low when evidence is given, but unless sufficient evidence is proven the contracts will be maintained. With the present-day evolution of both duress and undue influence it is harder to dismiss mistreatment, and as such uphold the contract.
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