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[bookmark: _Hlk197523049]This memo provides procedural steps and legal considerations surrounding recent misconduct allegations, relaying statutory duties, relevant law principles including ACAS Code of Practice (2015), the Equality Act 2010, the Employment Rights Act 1996, applicable internal policy. 

[bookmark: _Hlk197891217]1.Investigative Process: Sethu
[bookmark: _Hlk197523055]Under ACAS Code of Practice, suspension is permitted for serious misconduct, investigation protection, safety or business reason (ACAS, 2024a). Suspension must be written, temporary, paid and regularly reviewed unless contract states otherwise. Allegations and subsequent suspension of Sethu necessitate implementation of fair process ensuring compliance. Her presence at work does not pose a risk to the investigation, suspension should be lifted without delay (Daniels, 2022).
[bookmark: _Hlk197523062]Actions from initiation to outcome, must adhere to procedural fairness stipulated under S98 Employment Rights Act 1996 and internal policies (Employments Right Act, 1996c). Through review the hotel must ensure procedures and internal policies are robust, current and subsequently followed. Deviation could expose the hotel to risk, including claims for unfair dismissal, wrongful dismissal and/or discrimination (Aylott, 2022). 
[bookmark: _Hlk197523071][bookmark: _Hlk197523076]Allegations of stolen property present in Sethu’s locker, if valid may present a criminal offence under the Theft Act 1968 (Theft Act, 1968). The internal process must be conducted independent of criminal, mindful that the matter could ultimately be referred to the police by management or affected party.

1.1 [bookmark: _Hlk197891231][bookmark: _Hlk197523087]Investigation and Impartiality
[bookmark: _Hlk197523096]The hotel must ensure that the investigation is conducted soon and impartially. You Bob should be assessed for impartial suitability, achieved by assessing personal or organisational bias including conflicts of interest. If impartiality cannot be guaranteed, another manager should be appointed. In accordance with the ACAS Code of Practice (ACAS, 2015) prime focus is gathering facts through effectively interviewing (Walsh, 2023).

1.2 [bookmark: _Hlk197891249][bookmark: _Hlk197523113]Evidence and Interviews
[bookmark: _Hlk197523120]Locker evidence must be secured, photographed and recorded, cross-referenced with the guest’s report. Sethu should be asked to attend an investigation interview and afforded the opportunity to present her version of events. This should be recorded and considered in conjunction with the evidence collected throughout the investigation (HR Hype, 2022). Sethu has the statutory right to be accompanied at this interview by trade union representation or colleague.
[bookmark: _Hlk197523127]In line with the ACAS (ACAS, 2024c) key witnesses should be interviewed including John, CCTV checked. 

[bookmark: _Hlk197891254][bookmark: _Hlk197523138]1.3 Disciplinary Hearing 
If conclusively needed, the hotel should ensure an evidenced based formal disciplinary hearing is convened once the investigation has been completed. Sethu should be informed in writing of the allegations, given time to prepare and respond and afforded the right to be accompanied or representative (Employment Relations Act, 1999).

1.4 [bookmark: _Hlk197891268][bookmark: _Hlk197523149] Risks 
[bookmark: _Hlk197523173]Sethu disclosed she is diabetic, this provides additional protection under the Equality Act 2010 (Equality Act, 2010). Failure to make reasonable adjustments during the process could constitute disability discrimination for example, being treated unfairly due to her condition, denied reasonable adjustments (Cabrelli, 2019a).

1.5 [bookmark: _Hlk197891275] Right to appeal
[bookmark: _Hlk197523157][bookmark: _Hlk197523168]Should a disciplinary sanction be issued, there must be a right of appeal communicated. Any appeal hearing should be impartial and held by someone senior and remote from the disciplinary process. The right to appeal is fair process offering a final safeguard against potential mistakes or misjudgements in earlier stages (ACAS, 2024d).








[bookmark: _Hlk197523184][bookmark: _Hlk197891289]2. Request to Reschedule 
Sethu is unable to attend the investigation meeting due to health concerns related to her diabetes. Under the Equality Act 2010, certain medical conditions, such as diabetes, may be a classed as disability (Equality Act, 2010).
The definition is set out in S6 of the Equality Act 2010 (Equality Act, 2010). It being if you have a physical or mental impairment; your impairment has a substantial and long-term adverse effect on your ability to do normal day-to-day activities.

2.1 [bookmark: _Hlk197891297]Attendance
The hotel has a legal obligation to make reasonable adjustments to accommodate Sethu’s health needs throughout the whole process. A reasonable adjustment would be to reschedule and permit alternative participation, such as attending via remote platforms. Failure to consider or make reasonable adjustments, carries risk such as procedural failure and discrimination. (GOV.UK, no date). 
Reasonable adjustment options should be explored (Equality and Human Rights commission, 2019). Adjustments will not only comply with the legal requirements under the s20 Equality Act 2010 but also ensure that the process is perceived as fair and reasonable and without breach (Equality Act, 2010). The recommendation is to postpone and reconvene virtually. 
Sethu states this existing health condition and stress is affecting her sugar levels. The hotel would be advised to seek occupational health’s opinion regarding her fitness to attend any investigation meeting (Breen, 2024). 
[bookmark: _Hlk197523223]Documental transparency in communications and adjustments is essential to protect the hotel from any future claims of unfair treatment or procedural impropriety.










[bookmark: _Hlk197891317]3. Investigative Process: John
Allegations regarding John’s food handling raise concern over potential food safety breaches and whistleblowing (Disclosure Act, 1998).  A separate investigation into the issues raised is required. 

3.1 [bookmark: _Hlk197891335] Breaches
Under the Food Information to Consumers (FIC) Regulation No 1169/2011, such allegations carry risk. The investigation should include interviews with key witnesses. If the allegations are substantiated, corrective actions such as a review of food handling procedures, refresher training to evidence corrective action on discovery should be taken. Further actions could include disciplinary (Department for Environment, Food & Rural Affairs and Food Standards Agency, 2022).

3.2 [bookmark: _Hlk197891341] Whistleblowing 
Whistleblowing refers to an employee or worker reporting wrongdoing that is in the public interest. The legal definition is governed by the Public Interest Disclosure Act 1998 (PIDA), (Public Interest Disclosure Act,1998)  which protects whistleblowers from retaliation (Emir, 2020).

3.3 [bookmark: _Hlk197891347][bookmark: _Hlk197523261] Detriment
Sethu’s disclosure concerning food safety regulations, provides a protected disclosure potential under the Public Interest Disclosure Act 1998 (PIDA), which amended the Employment Rights Act 1996 (Public Interest Disclosure Act,1998).
Section 47B of the Employment Rights Act 1996 prohibits employees from detriment on the grounds that they have made a protected disclosure. Detriment may include any disadvantage or negative treatment arising from the whistleblowing, short of dismissal. It can encompass disciplinary action, threats, isolation, unfavourable shifts or duties, or malicious allegations intended to damage the employee’s standing (CIPD, 2024a).
Sethu has described hostility, threat, lies and retaliation from John. Under section 47B of the Employment Rights Act 1996 (Employment Rights Act,1996a).

3.4 Threshold
Under section 43B of the Employment Rights Act 1996, a disclosure is protected if it relates to one of six types of wrongdoing, including the commission of a criminal offence or a danger to the health and safety of any individual. The alleged mislabelling poses a food safety risk and legal breach likely meet the threshold for a protected disclosure (Employment Rights Act, 1996d).

[bookmark: _Hlk197523278]3.5 Risk of Legal Claims
If proven, the hotel could face a claim for whistleblowing or constructive dismissal. Failure to investigate food safety issues could result in legal punishment. If a tribunal finds whistleblowing detriment or disclosure founded dismissal, there may be uncapped compensation entitlement. Dismissals arising from protected disclosures are automatically unfair under Section 103A of the Employment Rights Act 1996, regardless of length of service (Smith & Baker, 2024).

The hotel must investigate Sethu’s allegations with equal approach. A fair and impartial investigation into both scenarios is necessary to resolve the matter and protect the hotel from further associated risk.
Each investigation may need to be considered fully before any final outcomes are decided upon. The hotel needs to be mindful that completion times may vary and that further disputes may arise as a result such as appeals or internal unrest (Sargeant & Lewis, 2020).















[bookmark: _Hlk197523306]4. Redundancy
A structured process ensuring fairness and compliance with UK employment law is needed to reduce the risk of claims for unfair dismissal. ACAS guidelines (ACAS, 2024e) state the procedure for making employees redundant should follow these key steps:

[bookmark: _Hlk197891415]4.1 Establishing need
Establishing a legitimate need for redundancy under S139 of the Employment Rights Act, (Employment Rights Act, 1996b). Workforce reduction presents a redundancy need such as reduced business activity, restructuring, financial restraints, technological changes, business closure. The Board has identified genuine need following decreased overnight guests and stagnant conference bookings post pandemic.
Justification should be documented as any employee or tribunal may question the decision.
Current need being 10% of workforce, maximum fifteen employees, the duty to collectively consult does not apply. 

4.2 Selection pool
The selection criteria may include:
· Service length
· Skills and qualifications
· Performance and attendance
· Alternative capacity within the company
Preliminary selection may need challenging, being cautious to avoid discriminatory factors that could arise due to age, race, or pregnancy.
[image: ]
For example, if there are multiple Front of House Supervisors, all role holders need to be included in the selection pool, criteria applied fairly nor discriminatory before any particular employee is selected. On the information provided this presents risk. 
Employees should be informed of the validated selection criteria, and given opportunity to provide feedback or challenge their selection (ACAS,2019). 

4.3 Communication and consultation
With five redundancies under consideration, there is no statutory minimum consultation period, but the hotel should permit sufficient time to allow for a meaningful discussion and the following aim: (People Management, 2025).
· To explore avoidance of redundancy such as alternative capacity
· To consider implementation, selection and process
· To address any concerns
[bookmark: _Hlk197523339]Before consultation, the hotel should provide employees with clear and formal notification that they are at risk of redundancy (ACAS,2024f) This should be prompt, and the notification should include:
· Reason for the redundancy.
· Potential impact on their position
· Redundancy process timeline.
· Details of how the consultation process will proceed.
· Details of the selection pool and the proposed selection criteria.
Based on best practice, a redundancy scoring matrix has been applied to the following five employees currently identified by the Board across four agreed objective criteria (ACAS, 2024g). 
[bookmark: _Hlk197523354][image: ] 
4.4 Notify Employees at Risk
Low scoring employees should be informed that they may be affected by the redundancy they be invited into a further consultation meeting. 
The hotel must ensure any employee is informed promptly and provided with the opportunity to ask questions about the redundancy process. The notification should be in writing, employees being given reasonable time to consider their options and respond (Hyland, 2018).

4.5 Explore Alternatives
The Hotel must once more explore alternatives such as voluntary redundancy and re-deployment and inform those at risk of the alternative opportunities in the restaurant. 
Consideration should be given to employees who are pregnant. in this case Lily, she under UK employment law, has a legal entitlement to be offered any suitable alternative vacancy before it is offered to others (Breen, 2024). 
The hotel should offer restaurant roles to employees at risk of redundancy if they are expressing an interest in changing roles. However, it is important that alternatives roles are suitable and employees are given sufficient information to make the decision. If an employee accepts, they will not be entitled to redundancy pay but continuity of employment is preserved.  
Employees are entitled to a statutory trial period of four weeks in alternative roles, during which either party can decide that the role is unsuitable. If the role is deemed unsuitable within this period, the employee may still be entitled to redundancy pay (ACAS, 2025). 

4.6 Redundancy Notices
On consultation completion, assuming employees do not wish to take alternative vacancies, the hotel must issue redundancy letters to the identified employees and notify them of their right to appeal (ACAS, 2025).
They are entitled to notice period based on statutory minimum notice period or if dependant, their contract of employment. 
Statutory minimum notice period is:
· 1 weeks’ notice per complete year of service (after 1 complete continuous year of employment) subject to maximum of 12 weeks.
Notice period can be worked or not, advice in this instance is not. 
Employees must be informed of their redundancy pay entitlement, including calculation of their redundancy pay based on their length of service, age, and weekly pay.

4.7 Redundancy Pay
[image: ]
Employees are entitled to be paid in lieu of their accrued but unused holiday entitlement. 
UK statutory redundancy pay (March 2025) applies after two years’ service and is based on age, service length, and a £700 weekly cap. Payments up to £30,000 are tax-free. Employees aged under 22, 22–40, and over 41 receive 0.5, 1, and 1.5 weeks’ pay per full year, respectively (GOV.UK, 2024a).  






4.8 Appeal
In this process there is a right to Appeal. Employees will need to write to the hotel stating the reasons they feel the redundancy has been unfair and that this must be within a reasonable timeframe. 
If employees do appeal then someone more senior not already involved in the process should hear the appeal impartially (ACAS, 2024e).

Concerns
Whilst two weeks may be sufficient consultation time for small redundancies, it is likely to be too short for the process to be conducted properly. 
Failure to follow correct process could lead to claims for unfair dismissal (for those with more than two years’ service) and/or in the cases identified above discrimination. Recommendation is to challenge the Boards selections means and consider last in first out. Employees selected on this simplicity is easily verifiable as are viable volunteers appearing (ACAS,2025).
Prior to process, proposed selection criteria need to be validated, verified and the proposed timescale extended to complete the process between three to four weeks. 




[bookmark: _Hlk197523417]5.The Acquisition

TUPE transfer occurs when an undertaking, or part of one, is transferred from one employer to another, provided that the undertaking retains its identity post-transfer. The Swansea hotel is being acquired as a going concern and is expected to continue operation under the new ownership. TUPE will apply to this transaction (Barnett, 2019).

Acquiring a business as a going concern is not only purchasing the physical assets of the business but inheriting employees with  existing employment contracts, rights, and obligations. Acquisition is governed by the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) (CIPD, 2020) ensuring the protection of employees’ rights following business transference. The Board would inherit all 100 employees and their employment contracts.

Employees must be retained with their existing rights and entitlements, including continuous service, pay, benefits, and other terms and conditions, unless there is a valid reason for changes (known as ETO reasons) (GOV.UK, 2024c). The new and legacy employer are prohibited from dismissing employees due to transfer itself. Dismissal must be based on permitted grounds under the Employment Rights Act 1996 (for example redundancy) and necessary legal procedure followed.  As the employees would transfer to the buyer, if they wished to reduce that number by twenty-five, that would require proper redundancy consultation process after completion of TUPE transfer, the buyer being liable for notice, holiday and redundancy pay.  

5.1 Compliance

The Board must take steps to ensure compliance with the TUPE regulations and to manage the process effectively. A plan must be formed and agreed upon. 

The Board is legally required to inform and consult their employees about the transfer. This process must be initiated in advance of the transfer, and the employees must be made aware of the impending changes, including the reasons for, the legal, economic, and social implications, and any measures that may be introduced that will affect their roles (McMullen, 2014). The Board has to communicate this in a timely manner to ensure transparency and maintain good relations with the existing employees; seller obliged to do the same. Failure to do so is joint and several so the Board will want to ensure it informs and consults the seller’s employees too.

As the process affects over ten, employees must be offered representation. In absence of representation or trade union, the Board must ensure employees are given a voice during consultation. This is essential to avoid legal challenge or claims that employees were not adequately informed (CIPD,2020). 

The Board must identify which employees will be retained or not following the transfer. Any decision to exclude certain employees must be fair and non-discriminatory (Equality and Human Rights Commission, 2019a). The selection process for redundancy must be communicated, transparent, reasons for non-retention documented. Potential claims of discrimination based on age, disability, gender, or other protected characteristics must be considered, fair process failure could result in costly legal disputes.

For those employees not being retained, the Board must comply with redundancy procedures, including offering suitable alternative employment, if possible (ACAS, 2019), calculating redundancy pay, and providing adequate notice. These measures are necessary to avoid legal challenges and to maintain a fair and equitable process. Those with two years’ service are entitled to bring an unfair dismissal claim so the risks of dismissing those with less than two years’ service are less.

5.2 Risks of Non-Compliance

Improper Consultation: Employees could bring claims for unfair dismissal (GOV.UK, 2023). TUPE offers strong protection against dismissals related to transfer and dismissal without valid economic, technical, or organisational reason.

Improper handling of redundancy process: Employees disproportionately affected by redundancy or retention selection could bring claims based on discriminatory practices under the Equality Act 2010 (Equality and Human Rights Commission, 2019b). For example, if employees with age protected characteristics are more likely to be made redundant or if the process disproportionately affects individuals with disability protected characteristics, there could be costly claims.

Improper transfer: Employees’ rights must be maintained post-transfer. If any employees have outstanding claims for pay, pensions, leave, or other benefits, the new employer would become liable for these payments.

Insufficient compensation: Employees who are dismissed due to the transfer must be given appropriate redundancy pay, ensuring that this is calculated accurately to include the previous length of service to avoid potential claims for underpayment.

Non-compliance with TUPE process: If employees feel that they have been unfairly treated, or if there is widespread dissatisfaction with the way the process has been managed, this could damage the Board’s reputation as an employer (ACAS, 2024).
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