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Advise Ava and Mason on the merits of bringing a claim of negligence

Under the Employment Rights Act 1996, an employee is an “individual who has entered into or works under a contract of employment”. A contract of employment is a contract of “service or apprenticeship, whether express or implied, an whether oral or in writing”, Legislation.gov.uk, 2023. As an employer, under the United Kingdoms legislation, you must provide a written statement of employment, pay the statutory minimum of holiday pay, ensure that a payslip is given to the employee which includes all tax deductions, provide the statutory minimum or higher for rest breaks, and pay sick days, maternity, paternity, and adoption leave, Gov.uk, 2023. Furthermore, under the Employment Rights Act 1996 also states that as an employer, one must ensure that their employees do not work longer than the maximum working hours, are paid at least minimum wage or higher, and ensure a safe working environment. Employment liability comes under statute law, common law and contract law.
In the case Wilson and Clyde Coal v English 1937¸ it was established that an employer owes a duty of care to their employees to ensure a safe system of work and that the duty of care cannot be delegated to employees. This was established after the claimant was working on an airway in a mine, when a haulage at started. This resulted in the claimant having to quickly find cover in a manhole, however, he was still trapped by machinery and was crushed to death. The defendants argued that the claimant could have hidden in a different location and was experienced enough to have known the risks and should have prevented them himself. The House of Lords appealed this and stated that duty of care cannot be delegated. As we can see from this case, both Mason and Ava have a contract with their employee at the Crown Inn, this fact means that the employers of the Crown Inn owe both Mason and Ava a standard duty of care.
A duty of care means that an individual or organisation has a legal responsibility to act in a responsible way and to avoid any omission that could be reasonably foreseen to harm others, Legal Dictionary, 2017. Duty of care was further developed in the case of Donoghue v Stevenson 1932. In this case it was established what a neighbour was, and to whom an individual or organisation owed a duty of care to based on the proximity of their relationship.
The reasonable man test was established in the case of Vaughn v Menlove 1837, where a man of lower intelligence was in charge of building a haystack. The defendant built the haystack too close to the claimants land, where it combusted and damaged the claimants property. It was then decided that all cases, a regard to caution as a man of ordinary prudence would observe.
When dealing with Mason, although he had negligently misjudged where he placed his towel, it could be argued by the reasonable man that it would be reasonably foreseeable for fires to start in the kitchen. This is why reasonable fire preventative and stopping measures such as the fire blanket are required to be in place. The Health and Safety at work Act 1974, was created to ensure that employers are providing safe working environments and equipment and ensures that they provide safety measures such as first aid kits and fire blankets. This means that under the Health and Safety Act 1974, the employers are the Crown Inn must ensure that provisions and safety equipment such as fire blankets be replaced immediately after use, making them readily available for the next time an accident takes place. The Provisions and Use of Work Equipment Regulations Act 1999 further enforces and regulates the law around the standard of safety equipment in place to prevent and stop injuries and accidents in the workplace. Had the employers at Crown Inn had followed the guidance under the Provisions and Use of Work Equipment Regulations Act 1999, then they will have provided a replacement fire blanket and could even have installed fire extinguishers in place to put out any fires that may occur within the kitchen. A case where this legislation was used was Amnah v Kuehne and Nagel Logistics LTD, 2009. In this case Amnah had tried to use a plastic box to step on to reach up higher to grab something off a shelf. The box subsequently broke, making Amnah fall and injure themself. Amnah tried to claim for damages, but it was determined that due to employers providing the correct equipment to step on safely and proving a manual on how to use the equipment properly that they were not liable for Amnah’s injuries. 
Similarly, in the case of Ava, but for Jack not having spilt food on the floor and left it unattended whilst trying to find cleaner, Ava may not have slipped on the stairs causing her to break her collar bone. However, alike to Masons case, if the correct workplace protocols had been followed, then the handrailing Ava tried to use to steady herself would not have collapsed. Furthermore, it could be argued that if the events had not happened, and another member of staff used the stairs in the future and slipped or tripped, then they may have also experienced injuries due to the handrail failing.
When under review, the court is likely to refer to the Employer’s Liability (Defective equipment) Act 1969 where the legislation states that employers are strictly liable for any defective equipment that causes an injury. This means that the employers of Ava at the Crown Inn would likely be held liable for the damages Ava sustained as they had not properly maintained and repaired the handrailing she used to support herself from falling.
We can see that due to the legislation in place requiring the employers of the Crown Inn, that they owe a duty of care to both Ava and Mason, and that in both situations have breached the duty of care that they owe to them by not providing or replacing the appropriate health and safety equipment and by not repairing fault handrails. Had the employers followed the correct procedure laid out by the Health and Safety at Work Act 1974 and the Provisions and Use of Work Equipment Regulations Act 1998, then they would have installed a new fire blanket straight after the previous one was used, and they would have repaired the handrail before someone used it to support their weight. 
Differently to this, it can be seen in the case of Jebson v Ministry of Defence, 2000,  that the circumstances of an accident do not have to be predicted to enable a claim for compensation when questioning an incidents foreseeability.
In the case of Mason, it could be argued that but for his actions of placing the towel onto a fire, he would not have suffered the burns on his arms. However, it can be reasonably foreseen that if a fire had occurred for other reasons, then the correct safety equipment would not be in place to put it out either way, and he only burnt himself due to a lack of fire blanket. This could equally be argued in the case of Ava, where even though it was the actions of Jack which led her to fall, she may only have suffered minor injuries, or even no injuries at all if the handrail had been properly fixed to the wall. 
Within contract law there are very few defences that an employer can use. However, the defences that are available to them are consent and contributory negligence. The defence of consent means that the claimant knew about any risks that may come with completing the task that they were going to do but consented to them and proceeded to complete the task anyway. This defence would not apply in either Mason or Ava’s cases for the employers. Differently, the defence of contributory negligence acknowledges that both parties contributed to the act leading to the claimants injuries. In Mason’s claim, the employers of Crown Inn could use this defence as if it weren’t for Mason’s own negligence of putting the towel down in a fire, then he would not have needed a fire blanket and would not have sustained the injuries and burns to his arm. Furthermore, it could be argued that in the case of Ava, both Jack and the employers of Crown Inn share negligence in the injuries that Ava sustained as if Jack had left a wet surfaces sign or a sign which acknowledged the food on the floor, then Ava may have avoided the food, resulting in her not falling. 

Another argument that could be made is one with vicarious liability, and if the employer is responsible for the actions of the employer. In the case of Mason the judge would have to discover whether Mason had received proper training for working in the kitchen within the Crown Inn and would also have to discover whether Mason had been made aware of the risks of working in an area with fire hazards and what can happen if he were to leave flammable materials next to a flame. If Mason had not received this training from the employers of the Crown Inn, then under the rules of vicarious liability, the employers would be responsible for the actions of Mason. However, if Mason had been given the correct the training to ensure that he was aware of the risks of working in a kitchen and with fire, and the damage that a fire can cause, then the employers would not be liable for Mason’s actions. 
Vicarious liability could also be applied to the actions of Jack. The judge would need to question whether Jack had had sufficient training by the employers of Crown Inn to ensure that he was aware of correct procedure after an item of food or drink has been spilled on the floor, and whether or not he was made aware of the risk of injury that could result as an outcome of an individual slipping on it. 
In conclusion, it could be seen that under the Health and Safety at Work Act 1974, the Provisions and Use of Work Equipment Regulations 1998 and the Employers Liability (Defective Equipment) Act 1969, the employers of the Crown Inn would be liable for not supplying the correct health and safety equipment and not ensuring a safe working environment for their employees. Depending on the training that Jack and Mason have received from the Crown Inn employers, they may also be liable for the actions of their employees under the principles of vicarious liability. However, they may be able to argue the defence of contributory negligence in both Mason and Ava’s cases so that they have a decreased blame in the liability of their injuries. This means that both Mason and Ava would likely be successful in a claim against the employers of the Crown Inn, and as a result, there would be a high chance that the judge would award them damages as compensation for the injuries that they have sustained.
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