

Tort Law – Assignment 1: Rules of Causation
By George Lovering


In this essay there will be an examination of causation, the rules of causation, novus actus interveniens and the case law surrounding causation. Additionally, when breaking down and analysing these cases that are relevant, circumstances that may contribute towards the decision whether or not the defendants are liable will be noted and also how actions break the chain of causation will be presented. Alongside this, arguments and criticism against current rules of causation will be looked at.
[bookmark: _Hlk54637553]In order to look at the rules of causation and examine cases where the chain of causation has been broken in terms of liability, there has to be a clear understanding that is established in regards to the definition of causation, which is also coupled with analysing the core principles that a causation element such as ‘novus actus interveniens’ is based on. Firstly, the definitions of causation can be found in cases where it is outlined. For example, in cases such as Groenewald v Groenewald (1998) and Standard Chartered Bank of Canada v Nedperm Bank Ltd. (1994), the meaning behind factual causation and legal causation is outlined. In terms of legal causation, in the case of Standard Chartered Bank of Canada v Nedperm Bank Ltd. (1994), Corbett shed light on the test for legal causation and also factored in novus actus interveniens by stating, “reasonable foreseeability, directness, the absence or presence of a novus actus interveniens, legal policy, reasonability, fairness and justice all play their part". 
In the above statement where Corbett declares what exactly needs to be taken into account when determining if there is legal causation, it’s important to look at the use of novus actus interveniens. Now, the meaning behind ‘novus actus interveniens’, according to Law (2009) in A Dictionary of Law (7th ed.) is “An act or event that breaks the causal connection between a wrong or crime committed by the defendant and subsequent happenings and therefore relieves the defendant from responsibility for these happenings.” To expand on what was previously stated by Law, novus actus interveniens is a break in the chain of causation which is significant because it can potentially take away the responsibility that a defendant has in the crime that has occurred. Additionally, when looking at how novus actus interveniens came to be with the principles that it is based on, it can be traced back to Latin where it translates to “new intervening act”. Alternatively, looking at novus actus interveniens from another perspective, Neethling (2012) defines it as “an independent event which, after the wrongdoer's act has been concluded either caused or contributed to the consequence concerned”.
Revisiting causation, factual causation is determined by applying a test that was established in the R v White (1910), known as the ‘but for’ test. The ‘but for’ test came about from this case after the defendant poisoned the victim’s milk, the victim later went to sleep and died, however it was determined that the defendant was not liable for murder because the victim died after suffering a heart attack which didn’t come as a result of the poison, although the defendant was liable for attempted murder. Looking at R v White, the outcome was that the victim would’ve died regardless of the defendant’s actions, therefore using the but for test, this takes away liability. 
Using the rules of causation and some of the case law that has been established already, now this can be applied to other cases where the chain of causation has been broken, furthermore, looking at additional factors such as negligence and duty of care that relate to the actions of the claimants that may impact the liability of the defendant. Looking at the duty of care, using this definition provided by Stewart (2006) “a requirement that a person act toward others and the public with watchfulness, attention, caution and prudence that a reasonable person in the circumstances would.” 
A case that relates to the issues surrounding causation and whether or not the chain of causation has been broken is the case of McKew v Holland & Hannen & Cubitts (Scotland) Ltd (1969), a key point of relevance in regards to the causation aspect is that it had to be determined whether or not a ‘new intervening act’ broke the chain of causation. In this case an employee (complainant) sustained a leg injury whilst at work which meant his leg was compromised, then whilst recovering out of work the employee further damaged his leg after attempting to jump down 10 steps. The court determined that whilst the employer would be liable for the initial injury that the employee suffered, it was determined that when the employee worsened their leg injury jumping down the steps, this was a novus actus interveniens. When discussing the decision of the court in the verdict of McKew v Holland & Hannen & Cubitts (Scotland) Ltd (1969), it is important to note that the complainant tried placing liability on their employer after the second action which injured his leg further, where there was a risk taken when attempting to jump down the steps that could not have been foreseen, therefore the defendant was not liable. 

Analysing more decisions made in similar cases to McKew v Holland & Hannen & Cubitts and the reasoning behind verdicts, Baker v Willoughby (1969) is relevant due to it being used as a test for causation, but in the case of Jobling v Associated Dairies Ltd (1981), the test was used in claiming compensation for the complainant who sustained a spinal injury who worked for the defendant, however this decision was successfully appealed by the defendant because the court ruled that this case was an exception to the test for causation brought about from Baker v Willoughby. The defendant was liable for the loss of earnings that incurred whilst the complainant was employed there, but not after this period which the complainant originally claimed compensation for. 


A case that relates to the issue of breaking the duty of care is the case is Corr v IBC Vehicles (2008). In Corr v IBC Vehicles, the claimant suffered head injuries whilst working for the defendant (IBC) that came as a result of a malfunctioning piece of machinery that he was operating, six years after this incident Mr. Corr committed suicide. The court (House of lords) ruled that it was a foreseeable consequence that Mr. Corr ended his life after suffering with depression and PTSD due to the incident and IBC vehicles had breached the duty of care as an employer, therefore IBC were liable for negligence. In order for the verdict of the case to be reached in the house of lords, it first had to go through the court of appeal as originally, the court accepted the defence of IBC that it couldn’t be proved the incident led to Mr. Corr’s suicide. Ultimately, IBC Vehicles Ltd. did acknowledge that there was a breach of a duty of care in regards to their responsibility in Corr’s accident, however disputed having liability in his suicide. Expanding on this case, it is interesting to note that the court reached this verdict because it was ruled that Corr committing suicide was foreseeable after these events and his mental health, therefore making IBC liable. 
There is criticism of the current conditions that constitute causation, which as has been displayed is significant in rulings in previous cases discussed, Norrie (1991), argues that the Law Commission’s analysis of causation only “succeeds in replicating it’s confusions.”, whilst Norrie largely focuses on criminal law, this statement can be applied to tort law, as proved in Corr v IBC where confusion arose over the use of the test for causation. 
To conclude this analysis, it is important to recap what has already been discussed and the significance of this. The definition of causation has been established and the test for causation can be found. Novus actus interveniens has also been defined as a ‘new intervening act’ that breaks the chain of causation. It has previously been shown the actions of the claimants in cases has resulted in them being unsuccessful against claimants due to a novus actus interveniens or break in the chain of causation. For example, in the case of McKew v Holland & Hannen & Cubitts (Scotland) Ltd (1969), there was a novus actus interveniens that took place where the defendant took a risk that was unforeseeable that worsened his injury therefore the court ruled that the defendant was not liable. Additionally, Corr v IBC revealed foreseeable circumstances can contribute towards a ruling and also the significance and meaning of the ‘duty of care’ principle. After examining these cases and looking at causation and other key principles, an observation is that the impact that circumstances have on a defendant’s liability differ on a case-to-case basis and the test for causation cannot be applied to every case because there are exceptions to the rule, which was seen in Jobling v Associated Dairies Ltd (1981) where this exact observation was made by the court when making a decision. Lastly, the case law that is has been discussed relevant to causation and the issues that causation surrounds is vast, however there should be caution taken applying the test for causation as seen in Jobling v Associated Dairies Ltd where the court criticised the use of it here, and also the critique of the rules of causation by Norrie (1991) as previously mentioned should be taken into account. 
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