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	Module Learning Outcomes 
(from module syllabus)

	
Demonstrate a working knowledge and understanding of the social, moral, ethical and philosophical issues underlying criminal law and the ability to debate issues in relation to more general ethical perspectives

Evaluate the policy issues underlying criminal law and the need to regulate social behaviour whilst balancing the competing interests of the defendant against that of the victim.




	TASK DESCRIPTION



Discuss when criminal liability will be upheld for failing to act.

This assignment seeks to discuss the element of law that assigns criminal liability when failure to perform a legal duty is the actual cause of a harm whose commission is punishable in criminal law, for example when parental neglect is the actual cause of a child's death. The focus of this assignment is on criminal omission which is based on the theory that failure to perform a legal duty when one has the capacity to do so is punishable in criminal law. The capacity to perform is an essential aspect of criminal omission. This involves being physically capable of performing the legal duty without greatly endangering oneself or harming other interests, P H Robinson (1985) p20.
 
In England and Wales, there is generally no liability for an omission to act, because such liability would restrict autonomy. This means that a person can only usually be held criminally liable where he/she has performed a positive act. However, there are exceptions where the law imposes a duty to act upon a person and failure to so act can lead to criminal liability J Kemeys (2019).
 
According to J Kemeys (2019), the first exception applies where there is a special relationship between the parties, such as a parent-child relationship, in the case of (Gibbins and Proctor (1918), the appellants were convicted of murdering a seven-year-old girl in their care after they allowed her to starve to death. A special relationship will result in a duty being imposed upon the defendant to act to assist the other. However, there is uncertainty over how far this category extends to other relationships, such as siblings and spouses or civil partners J Kemeys (2019).
J Kemeys further states that another exception applies where a defendant may be under a contractual duty to act. Any failure to act in accordance with the terms of the contract may result in criminal liability (Pittwood (1902). In this case the defendant, who was an employee of the railway company on duty at the crossing, forgot that the gate was opened and went for lunch break. A train later collided with a horse and cart killing the train driver. It was the defendant’s contractual duty to close the gate and was therefore held liable for the death of the train driver.
A statutory provision may impose a duty on a person to act, such as section 1 of the Children and Young Persons Act 1933, which makes it an offence for a person with responsibility for a child to wilfully neglect the child, and section 170 of the Road Traffic Act 1988 which makes an offence for a person to fail to provide his details after an accident or to report it to the police J Kemeys (2019). In the same manner, a person in public office, such as a police officer, will have a duty to act in accordance with their position (Dytham (1979), J Kemeys (2019).
 
Where a person voluntarily assumes responsibility for another person’s welfare, they will be under a duty to care for them, N Laver LLB (No date). The authority for this principle is (R v Stone & Dobinson (1977), Ted Stone was 67, who lived with his mistress Gwendolyn Dobinson took in Ted's sister Fanny and agreed to look after her. She had mental problems and was suffering from anorexia nervosa. Her condition deteriorated, and she was found dead in her bed in appalling conditions.
Stone and Dobinson were held liable for Fanny’s death as they had assumed a responsibility to her by taking her in and failing to look after her and to make sure she got the medical help she needed. This is an expressed assumption of responsibility where a person declares outright that they agree to take care of a person who may be vulnerable and in need. The responsibility may also be implied, where a person has often offered help or assistance to another and therefore there may be an understanding of responsibility Nicola Laver LLB (No date).
M J Allen et al (2021) p50 presents another exception where a duty arises from creation of a dangerous situation. This book states that where a person inadvertently and without the appropriate mens rea does an act which starts a chain of events which, if uninterrupted, will result in harm to another or his property (or any other interest protected by the criminal law), that person, on becoming aware that he was the cause, is under a duty to take such steps as lie within his power to prevent or minimise the risk of harm. If before the harm occurs, he realises that what he has done and with appropriate mens rea fails to take such steps, he will be criminally liable. 
The authority for this principle is Miller (1983). The defendant, a vagrant who was squatting in a house, woke up to find that a cigarette he had been smoking had set fire to the mattress on which he was lying.  He made no attempt to extinguish the fire but moved to another room. The house caught fire; D was convicted of arson, when the defendant noticed the fire, he was under a duty to take steps to avert the danger. He was convicted due to his failure to so act, M J Allen et al (2021).
This principle was also applied in DPP V Santana-Bermudex (2003) to impose a duty upon the defendant to warn a police officer that he had a hypodermic needle in his pocket. The duty arose after the defendant created a dangerous situation by telling the officer that he had no needles in his pockets prior to a search, J Kemeys (2019) p5.
 
J Kemeys made an interesting conclusion on liability for an omission to act. He stated that European countries, such as France and Germany, impose a duty on citizens to assist in an ‘easy rescue’. However, in England and Wales, no matter how easy the rescue, no duty will be imposed on a person to assist a person, unless an exception applies.
According to J Kemeys (2019) p4, Professor Ashworth, a critic of what he calls ‘the conventional view’ of omissions liability argues that liability should be limited to those who had opportunity to assist. In his view, the law aims to maximise everyone’s autonomy and liberty. Citizens should not be encouraged to interfere in the lives of strangers, nor should they be forced to help strangers; imposing such a duty upon citizens would be too onerous, J Kemeys (2019) p5.
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