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[bookmark: _Toc120813661]The Tort of Negligence
The law of tort is a civil law, often defined as a civil wrong doing. A tort is described as an action or inaction that causes hurt or injury to another person. It's a civil wrong that frequently ends in harm or damage to a person (the claimant), which leads to that individual assuming legal responsibility for the person or business that committed the "tortious act”. (Practical law, no date). These behaviours infringe on another person's rights, yet they are not regarded as crimes. Instead of criminal court, tort cases are heard in civil court. In contrast to criminal court, where the burden of proof is on one side to establish their guilt beyond a reasonable doubt, civil court relies on a balance of probabilities to determine who is accountable.

Negligence is defined as failing to take proper or reasonable care of something. According to the law, negligence is defined as a breach of duty of care that causes any harm. In construction its often referred to as professional negligence, which is the breach of a person's, group's, or company's duty of care. This could be to a wide range of professionals or people, for example it could be to a customer, client or anyone directly involved with the company. It could be something as simple as not locking a gate on site, resulting in the public gaining access, and harming themselves on the site premises.

The most widely recognised type of tort is negligence. It’s one of the laws that is most frequently contested because of its prominence. It connects to unreasonable risk of harm to persons or properties. Lawteacher.net state a “tort is any wrongful act except breach of trust or contract resulting in injury to another individual’s property and reputation for which the injured individual qualifies to be compensated”. For a negligence case to be successful, the claimant must prevail against the defendant. The tort of negligence has three main components. To succeed in a negligence case, the claimant must prove that 3 components are relevant. These are: 

1. The Duty of Care
2. Breach of the Duty of care
3. Damages – these must be caused from the breach

The first component of a tort is the duty of care. A person has a responsibility to constantly use reasonable care. This is to avoid actions or inactions that can reasonably cause harm or injure your neighbour. 
“In negligence law, a neighbour is that person who is directly and closely affected by one’s act such that one is supposed to have him/her in contemplation to be affected when directing the mind to the omissions and acts in question.” 
(lawteacher.net, no date)

The second is the breach of duty of care, this is when the duty of care was not applied properly, leading to the damage that resulted from the breach. This would be actual harm, building harm, damages etc. 

Thirdly we have the damages, these must be caused by the breach.
“In this element the claimant simply must prove that the loss or damage was a direct consequence of the defendant's breach of duty of care. In other words that there is a chain of causality from the defendant's actions to the claimant's loss or damage” (A.C.C.A.- no date)
[bookmark: _Toc120813662]Case law - Negligence Donough V Stevenson
The tort of negligence was introduced in 1932. Donough v Stevenson was heard at the house of Lords in 1932. Known more commonly as the snail in the bottle case. Lawteacher.net note that Mrs Donough was out for lunch with a friend at a cafe. The friend purchased Donough a drink called the Scotsman floater; it’s a ginger beer with an ice cream topping. When the bottle of ginger-beer arrived at the table, the café owner poured some of contents of the bottle into a glass then allowed Donough and her friend to enjoy their meal. However, when Donough poured the remainder of her drink (a brown glassed bottle with the writing Stevenson, a untransparent bottle) a decomposed snail dropped from the bottle, causing Donough to gag while starting to feel unwell. Donough decided to sue, however who was she going to sue? Donough wanted to take legal action against “Stevenson” who were the company that produced the ginger beer. Donough faced several issues, firstly the bottle was bought by her friend, so Donough had no direct contract to the purchase of her ginger-beer, so there was no breach in contract. Secondly Donough could not prove that Stevenson had sold her a defected product, or knowingly sold a product with a snail in it. 
Donough solicitor claimed Stevenson owed the public a duty to take reasonable care, ensuring the product was safe for all to drink. Although this started in the standard court system who originally ruled in favour of Stevenson, this case was escalated to the house of lords, where the judge finally ruled in favour of Donough. In the house of lords, a decision was made by the judge to change the statement ‘thou shall not kill thy neighbour’ to ‘thou shall not harm thy neighbour’. Stevenson and Donough were connected through the neighbour and proximity principle. The judge considered Donough as a neighbour as she consumed the Stevenson product, the judge applied the neighbour law, resulting in Donough being compensated. This case set the judicial precedence for negligence and has been used/referenced in case law studies since.
[bookmark: _Toc120813663]Construction Case Law - Anns v MLBC (1978)
Donough v Stevenson created the future of tort negligence, often used in the construction industry as case law. Anns v. Merton London Borough Council (MLBC), was heard in the house of lords in 1978, a construction case involving tort negligence. During this case, the foundations for a block of flats were required to be built to a depth of 3ft.  Upon investigation they were only built to a depth of 2ft and 6 inches, not meeting the required standards, which caused the flats structural issues. The tenants of the flats (claimant) blamed the council, they stated that the Council had a responsibility to inspect the foundations during the construction phase. “The House of Lords (the predecessor to the Supreme Court) held that the Council did owe a duty of care to ensure the foundations were at the correct depth.” (professional negligence claim, no date) Anns V MLBC was a case of tort negligence as it met the three components mentioned above. Firstly, there has to some sort of significant relationship between the defendant and the claimant in either terms of ‘neighbour’ or ‘proximity’. The judge ruled that the council did have a ‘duty of care’ to check the foundations, a decision that was unanimous due to the neighbour principle (connections). There was also a ‘breach of that duty’ as they did not check the dimensions of the foundations, although they were not obliged, they had a duty too. Then came the ‘damages’ where the building began to crack, subside and move.
[bookmark: _Toc120813664]Importance of law in Construction
Law is important in the construction industry. “It ensures people behave in a similar way” (Hopkinson.L, November 2022). Without law/legislation in place there would be nothing to prevent Chaos within the construction industry, law is a system that helps regulate us. Without law there would be disorder, not just for construction but for life in general. For example, if there was no highway code (law) stating you must stop a vehicle when the traffic light turns red, drivers would carry on and possibly collide with pedestrians or other vehicles. The law is there to obey and prevent chaos. The construction industry takes the necessary steps to protect the safety of its workers. This is another reason why law and in particular tort negligence is applied and abided, it ensures safety is paramount. 
The construction sector needs case law because it can change or clarify the law, establishing a rule that other courts must follow or apply in future instances. Tort negligence has changed and continuously improved through the years, it started with Donough v Stevenson before being amended in Anns v MLBC and then further amended in 1990 for Caparo industries v Dickman. Tort negligence and the above case laws have been vital in the construction industry, setting precedence for future/current cases. Without it there would be no rights or responsibilities/blame, construction disputes are often resolved quickly by referencing case law.
[bookmark: _Toc120813665]Projects progression
Noncompliance with the law in the construction business could have several consequences, in particular the projects progression. From the claimant's initial point of contact to the exchanges of paperwork, fees to be covered, to the conferences, decisions and possible appeal can be very time consuming, causing delays to a project. (GOV,uk, 16.02.2016). Depending on the severity of the incident, a disagreement could halt site construction and job progress, often delaying the projects progression resulting in financial implications. Court cases come with additional costs, however alongside the court case there are ongoing costs for equipment and resource that would still be on site. Often morale is low while cases are ongoing, impacting productivity and work ethic. The workforce often becomes demotivated and an unhappy place, often taking years to recover the culture. It can damage a company’s reputation, which can impact the hiring of employees while implicating the relations with current and future customers. Alongside internal stakeholders, outside of the construction industry it can have repercussions on people’s home lives. This frequently results in problems with mental health, growing unhappiness, stress and financial repercussions. It can result in staff taking unwanted leave or sickness absences.
[bookmark: _Toc120813666]Vinci Construction UK Ltd v Beumer Group UK Ltd 
An alternative way to solve a dispute is an adjudication, “The objective of adjudication is to reach fair, rapid and cost-effective decisions on disputes arising under construction contracts, usually within a 28-day timeframe”. (Rics, no date) This decision is made by an adjudicator, an adjudicators role is to review disputes and make legally binding decisions.
Vinci v Beumer is a case that took place in 2018. Beumer a subcontractor working for Vinci were employed to install a baggage handling system at Gatwick airport. A case with several disputes, consisting of seven adjudications and three TCC (Technology and construction court) decisions. “The TCC is a specialist court within the King’s Bench Division and is also part of the Business and Property Court.” (Judiciary.co.uk, no date) Although now the King’s bench it was the Queen’s bench in 2018. Vinci tried to enforce a previous adjudicator's ruling. Westlaw state “Vinci wrote to Beumer demanding payment of the sums ordered by the Adjudicator's Decision, namely the sum of £9,671,500 in respect of liquidated damages plus interest”. Beumer did not pay, this resulted in Vinci enforcing proceedings to the TCC. Beumer objected to the adjudication due to three separate instances of natural justice being breached. (Drummond, I. 2018) These were raised in the latest TCC as follows:
1. The adjudicator's findings were at conflict with those of an earlier adjudication between both parties
2. The adjudicator failed to provide any or sufficient explanation for his ruling with relation to the issues in the conflict
3. “Beumer sought to rely on an argument that a breach of justice had occurred based on the fact that the Adjudicator had not ordered Vinci to disclose documents from a 2016 adjudication commenced by another subcontractor against Vinci on the same project in which he was also Adjudicator.” 
(Morris, E. 2018)
Beumer's three arguments were denied by the TCC. Regarding the first argument, they found and supported the adjudications decision. They firstly ruled that there was no discrepancy in the adjudications previous decisions. They also rejected an ‘extension of time’ claim that again was brought up in the latest adjudication.
The TCC again supported the previous decision of the adjudicator regarding the second point raised.
“Beumer conceded that its inadequate reasons argument might not, on the facts of this case, be sufficient to resist enforcement on its own. In any event, the TCC found no difficulty in discerning adequate reasons for the Adjudicator’s decision in this case and emphasised that: ‘Whether that Decision be right or wrong is not a matter for the Court on an enforcement application’.”
(Drummond, I. 2018) 
Beumer's third claim was disproved for several reasons. Beumer were aware of the previous decisions made by the adjudicator in 2016, the TCC highlighted the fact that they had not raised any concern about a breach of natural justice in the previous three adjudications, ruling in favour as Vinci contended that its approach in the adjudication was consistent, and Beumer lacked proof to the contrary. 
The TCC ruled in favour of the Vinci and against Beumer on all three raised points. The TCC backed the adjudicators previous decisions, stating that the three raised points in 2018 were irrelevant and there was no breach of natural injustice. The TCC stated that Beumer were to pay Vinci 9.7 million that would include interest. This has set precedence for future cases and will be used as case law for similar disputes. The TCC highlighted the power and knowledge of an adjudicator, while supporting the adjudicators original decision.
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