Business Law Exam 2022 – Teresa Kan. 

Task one. 

· The liability of the partnership is outlined in the Partnership act 1890  
· Section 24(8) of the Partnership Act 1890 specifies that most decisions are made by majority vote of the partners. In the Partners meeting dated the 16th May it was agreed by majority vote that the X-ray machine was not needed and would be put forward for further review next year.
· As Rhian Thomas placed an order on the 8th of July 2020 on company headed paper. Section 5 of the Partnership Act 1890 states that every partner is an agent of the firm, and every partner can make contracts for the firm and that these contracts are binding on the company and all other partners. 
· There are criteria that must be met to satisfy section 5 of the Partnership act 1890, these are that the contract must appear to have been made on the firms’ behalf as Rhian submitted the order on the companies headed paper this would suffice. 
· The contract must be the type of contract the firm would usually make, as the order is for an x-ray machine which would be a machine that this type of business would require it wouldn’t be considered an unusual purchase. 
· Lastly section 5 of the Partnership agreement stipulates that the contract must be made in the usual way, it is unclear whether Rhian would be the person that would usually make the purchases for the company. 
· Despite the partners majority vote against the purchase of the X-ray as the order was made by a partner, in the usually and on company headed paper under section 5 of the partnership Act 1890 the firm is bound to the contract. 
· The only instance that would exempt the firm from liability would be if the third party knew that the partner who made the contract had no authority to do so. 
· On the headed paper it has listed the four partners on the firm. However, at the time the order was placed Dylan Jones was not a partner as he joined the firm after the firm was entered into the contract. Despite this section 14 of the Partnership Act 1890 states that a person who is not a partner of a firm will not be liable for the companies’ debts unless they knowingly allowed themselves to be held out as a partner. 
· The name Dylan Jones is clearly stated on the headed paper listed under partners which would lead a third party to believe that at the time the contract was made Dylan Jones was a partner of the firm. 
· Dylan Jones would be held liable if he was aware that his name was listed on the headed paper prior to him joining the firm. However, if Dylan can prove that he had no knowledge his name was listed on the headed paper he would be exempt from liability to this contract. 
· As the contract was entered into prior to Sion leaving the partnership, and prior to his death his estate would be liable as stipulated in section 9 of the Partnership Agreement 1890. 
· To summarise Cosmetic Transformations would be liable for the outstanding account, as would all four partners. Unless Dylan Jones is able to prove otherwise.  
· It is not mentioned whether there is a Partnership agreement in place. in the instance that there is not an express agreement the default position would apply which is set out in section 24(1) of the partnership Act 1890 that all partners are entitled to an equal share of profits and losses. 
· This would make all four partners equally liable to the outstanding account.

Task two 

· There are restrictions set out within the Companies Act 2006 in ss1192 and 1199 and also in the Company, Limited Liability, Partnerships and Business (Names and Trading Disclosures) Regulations 2015 regarding the naming of a company.
· As the use of some business names can have an influence on the public’s perception of a business such as its trading location. 
· Any name that has a geographical location in it such as ‘Swansea’ may need to be submitted for approval. However, it is stipulated that only names that imply national or international locations must require approval. It is unlikely that ‘Swansea’ would fall into that bracket, but it would be good advice to check beforehand. 
· The Company and Business names Regulations 1981 have a list of terms that require consent. 
· Dependant on the type of company sections 58(1) and s59(1) of the Companies Act state that a company must use the correct title of ‘Ltd’ for private limited companies or ‘Plc’ for public limited companies to clearly indicate the nature of the trading structure of the business. 
· For the company to be registered documentation must be sent to the Registrar of Companies, the list of documentation is listed under section 9 of the companies Act 2006. 
· This includes the company’s name; publication of the company information would then be listed in the London Gazette.
· section 66(1) of the Companies Act 2006 states that a company cannot be registered the same as another. This is called ‘passing off’. The secretary of state may also require a change of name if the chosen name appears too similar to another. 

Task Three.

· With the companies’ articles being in the form of the Model Articles of association this regulates the relationship between the company and its shareholders and the enforceable rights on its members. 
· MAA 4 states that shareholders reserve the power by special resolution the shareholders may take or refrain from taking specified action. 
· In this case as Monica is the majority shareholder, she would get majority vote or in the case of MAA 7 director must take decisions collectively which states that the majority decision must be reached. As Monica has stated Jen would agree this would be unfair to Joseph.
· Joseph does have contractual rights under section 33(1)  
· Section 260(3) of the Companies Act 2006 states that a derivative action can be brought forward in cases where a proposed act or omission involving negligence, default, breach of duty or breach of trust by a director. 
· A shareholder will always have locus standi to enforce his own personal right however as can be seen in the case Foss V Hartbottle a limited right to sue on behalf of the company. 
· In this case Joseph can object to the transaction.
· Joseph could bring proceedings to challenge the vote if majority is required. 
· As the company is its own separate entity Joseph could make a claim on behalf of the company for directors’ wrongdoings – as in Foss v Harbottle. 
· Despite this as Monica is the majority shareholder and has control of the company it is likely she will use her position to stop the company taking an action against her. 

Task Four. 

· Steps to be taken after the execution of the debenture:
· 
· Certified copy of the board minutes 
· Certified copy of the articles
· Registration of charges s859(a) Companies Act 2006
· For land, IPO if intellectual property, land registry 
· It will take 21 days for the registration (s859(1)) Companies Act 2006. 
· There would need to be a certified copy of the instrument charge 
· Fee to be paid. 
· If not registered within 21 days, it will be void against the liquidator or any creditor. In this case the creditor would only rank as an ordinary creditor in a liquidation (s859h Companies Act 2006).
· The characteristics of a floating charge were shown in the case of Houndsworth v Yorkshire Woolcombers Association Ltd (1903).
· Sections 245(2) & (3) of the Insolvency Act 1986 stipulates the avoidance of floating charges in the instance that it was granted immediately prior to the insolvency of a company. 
