


        The discretion of a police officer is a topic with mixed views regarding its effectiveness. As defined by Poyser (2004), police discretion is the course of action a police officer can take, to avoid a situation needing legal action taken by the police. Discretion is seen primarily in street-level policing, where a number of petty offences are committed and the need for any form of legal action is unnecessary. The very nature of discretion as a contributing factor to the job of a police officer evolves from the inevitable activity that is expected to arise as a servant of criminal justice when policing urban communities, for example. The role becomes heavily focused on keeping the peace, rather than exercising the law (Myhill and Johnson, 2015). This paper will evaluate the effectiveness of the use of discretion and the application of the National Decision Model (NDM) in the role of a police officer. The NDM is a cyclical plan based around the code of ethics that explains the thought process that all police officers in the UK must use in order to make decisions (College of Policing, 2022). Some of the decisions that go through the NDM will be with discretion, therefore linking these two concepts together. Benefits and disadvantages will be discussed, as well as problems that can occur upon its application.

        According to Poyser (2004), discretion is used at all levels within the police hierarchy, including high ranking positions such as Chief Inspector or Superintendent. However, it is found to be the most difficult to apply at the bottom of the hierarchy, in roles such as a police constable. This is due to the role being more focused on communal policing, where it is sometimes harder to use discretion to leave a situation in a better state than which it was entered. Street-level policing poses challenges that can seriously affect the environment a police constable is operating in, making decisions more difficult to execute. This is where discretionary choices may be made with a distorted mental state, leading to unintentional decisions (Ellis, 2010). Certain community attitudes towards police do not help in the decision making of when and how to use discretion in a situation to uphold the law without criminal consequences (Poyser, 2004).
        On the other hand, the effectiveness and use of police discretion has also been viewed in a negative light. An example of this would be surrounding the topic of domestic assaults. As stated by Myhill and Johnson (2015), research from authors of police response to domestic violence found problems in the police’s discretion in this type of crime being biased through sexism, favouring female accounts and statements. This bias is problematic when trying to police a situation like domestic assault, which focuses so heavily on primarily two different accounts (Myhill and Johnson, 2015). Furthermore, Myhill and Johnson also suggested that a traditional and classic viewpoint of the police holds domestic assaults under the impression that they are a civil matter rather than a judicial matter and that the police should not have involvement. Of course, these outdated attitudes have altered in the contemporary sense, as criminal justice has advanced and made the role of a police constable far more diverse. In line with this, Dymond (2019), mentions the fact that officers fear getting into ‘trouble’ when making decisions surrounding domestic assaults. This fear comes from opposing the common stereotype that surrounds domestic assaults and therefore, resorting to the decision that will appear ‘correct’ in the public’s distorted view. This then leads to a decision that even the officer making the decision may think is unfair, however it keeps them morally comfortable if the situation may turn out to be not what it seemed. The fear factor is something that can heavily influence a constables decision to use or not to use discretion in a situation and to select the just approach.
        This sexist bias can also be applied to rape cases, where officers often have negative perceptions of rape victims, believing that their victimisation can sometimes be self-inflicted. This issue can be seen in statistics, as more rape cases are being reported, however, the amount of them that result in prosecution is not proportionate, suggesting the attitude is still in place and definitely a contemporary issue. An example of these sorts of statistics can be seen in an investigation into the Metropolitan Police Service. Between 2006 and 2014, rape cases saw an increase of 68% yet the charging rate increased by only 17%. This is clearly not proportionate (Dhami, Lundrigan and Thomas, 2018).
        In addition, for discretion to achieve more effective results, society needs to avoid the common negativity that is associated with the police and their methods, as discretion that leads to the non-criminalisation of a situation starts with the relationship between the police and the public (Myhill and Johnson, 2015). This supports Poyser (2004), in the sense that good relationships and attitudes with and of the police help with applying discretion to situations to better inform a member of public of the law without taking legal action.
        Taylor and Kelly (2006) revisited Lipsky (1980), clarifying on the point regarding stronger control and regulation over frontline police officers that face the community daily. In theory, tightening the regulations on these frontline officers will enhance the efficiency of the use of discretion at a ‘street-policing’ level. This opposes the previous statements in a sense, as this suggests the problem does not lie in the relationship between citizen and officer, rather the control of these officers and their authority in these environments. Rowe (2007) found that during decision making, officers commonly analysed risk factors and identified whether they were at risk of being harmed in certain situations. This introduces the use of the National Decision Model (NDM) into discretion and how it plays a large part in how these choices of are formed. Forming from the Conflict Management Model (CMM) that also dealt with situational management (primarily public order and firearms based), the NDM focuses on general decision-making and how all decisions must be made with the Code of Ethics in mind (Bryant and Bryant, 2019). All police officers in the UK are instructed to use the NDM in every operational and non-operational situation they encounter as an officer (College of Policing, 2022). To ensure the model is effective upon application, the acronym ‘CIAPOAR’, is used. This stands for code of ethics, information, assessment, powers and policy, options, action, and review. Officers expect to generate an efficient and effective plan of action when responding to any situation with the key aspect of reviewing their decisions afterwards to continually improve decisiveness when applying the NDM (College of Policing, 2022). 
        Rowe (2007) further suggests that more often than not, those opposed to the concept of discretion fail to consider environmental and situational factors that come into play when making a decision. Parsons (2015) actually reinforces these counter-arguments made by Rowe, stating the fact that discretion offers flexibility in decisions made by an officer and encourages and allows this sense of flexibility to often lead to a more just conclusion to a situation.
        Parsons (2015) then goes on to address the notable misuses of discretion in the form of police abusing their power through wrongful arrests or excessive force where it is not necessary. These are choices that some police officers make when faced with a situation where a decision of discretion is necessary. This section of Parsons’ analysis supports those viewpoints in opposition of discretion decision-making within the police. Sometimes, using the NDM to form decisions can actually restrict this flexibility, as it is such a linear process with little room for improvisation and exercising discretion. Therefore, this can suggest that the results formed from the NDM can come across as procedural and formulated, resulting in no room for experimentation and development on concepts already in place. Parsons continues, stating that officers who do not use the NDM correctly, can slip into bad habits. These can then find their way into many decisions that they made through the NDM. When it comes to investigation, it is worth considering whether this strict process of thought is the best option when trying to impact an everchanging field that is criminal justice (Dando and Ormerod, 2017). This is opposed by Paterson and Clamp (2012), stating that the NDM actually supports the idea of officer discretion, as it helps constables make effective and prompt decisions surrounding a code of ethics that makes policing even the most complex and challenging situations more manageable. The NDM acts as a way to understand when and how to use discretion in situations where it is necessary (College of Policing, 2022).
        Another issue with police discretion is its application, or lack of, when officers ‘get bored’, as noted by Phillips (2016). Police work can sometimes become tedious as pop-culture fails to represent the real job for what it is. Therefore, performance is impacted on especially when considering the decision-making aspect of the job as legal standards of the officers slip. Discretion allows these officers to fluctuate their decisions, making the process more heavily based on mood rather than correct legal protocol (Phillips, 2016). Interestingly, this concept can link to the criminological idea that is when a person has nothing to do, they will find something to fill the void of boredom which can ultimately lead to deviant activity (Newberry and Duncan, 2001). When applied to policing, the validity of discretion becomes questionable, as servants of criminal justice are still only human and therefore have the same natural instincts as everyone in regards to boredom. No matter what job a person has, they will have the psychological urge to keep entertained and active in their role.  (Phillips, 2016).
        Bryant and Bryant (2019) suggests that police discretion can be seen in some instances as unfair. If a person commits a crime, it should warrant the ‘full weight of sanction’, meaning where some may receive a punishment, others will be let off with a discretionary warning for the same offence. This can be dependent on the police officer too, making it even more so a case of inconsistent ruling. This links to Phillips’ (2016) point regarding an officer’s mood at the time. Bryant and Bryant goes on to state that this factor questions whether police should have the right to use discretion as an operational solution to dealing with criminal activity. Dymond (2019) counters this point by explaining the importance of exercising free choice as a police officer, stating that situational factors are very much the reason discretion exists. Without it, the police would be causing injustice due to the lack of consideration and understanding needed to successfully police a situation. If police did not use their discretion, rate of crime would be at uncontrollable levels, it’s the imperfections of human nature that makes room for discretion and how one realistically lives in a contemporary society. Bryant and Bryant (2019) offer a counter argument to their original point that supports Dymond, stating that discretion can lead to positive curbing of the attitudes of people when discretion is used, in the efforts of reducing crime in that sense. Once again, this reinforces a previous point by Rowe (2007) and Parsons (2015) on the fact that flexibility with discretionary choices can lead to a fairer conclusion to a situation. Joyce (2013), expands on this idea, stating that it really depends who’s hands the discretion lies in. An officer with common sense and the intention to benefit a community will use their discretion in the pursuit of mercy where appropriate. However, in the hands of officers with ill intentions, it can be a dangerous mechanism that can be exploited to deter justice in either direction, for example, unjustifiable arrests or turning a ‘blind-eye’ to crime. According to the College of Policing (2022), all decisions through the NDM (including those of discretion) need to be ethical and need to follow the ‘JAPAN’ acronym; justification, authorisation , proportionality, auditable, necessary. Therefore, any constable that does not use their discretion in this way, is not effectively using their powers correctly as all of these traits need to be exercised to ensure all policing is carried out in line with the law (Bryant and Bryant, 2019).

        In conclusion, it is clear that the use of discretion for police officers is widely debated with points raised both for and against the use of discretion through the NDM as a tool for policing (College of Policing, 2022). This paper analysed discretion in line with domestic and sexual assault, and how discretion applies to these forms of crimes, as well as the application of discretion at a communal street-level of policing, where there were clear opposing ideas of its use and purpose. Furthermore, the morality and validity of the idea of discretion was discussed. Analysing this, made judgement on its efficiency easier to form, once again, with clear points for and against its validity in this sense. Although moral issues are put into question when assessing the effectiveness of discretion, it is clear that it holds a very prominent influence in the way policing in the United Kingdom is conducted. Along with the NDM, points raised in this paper really highlight the importance and impact that discretion has in the role law enforcement in society, with the main aim of using discretion to make any situation come to a more just conclusion, even if that may be with the mercy of a constable’s discretion where no legal application is necessary (Joyce, 2013).
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