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ATTEMPT ALL FOUR (4) QUESTIONS




1.	a. Briefly discuss procurement and its importance to organisational success?   (10 marks).


First of all, to understand the place of procurement in today’s organizations it is important to defined the term. Procurement is the process of acquiring works, goods and services, covering both acquisition from third parties and from in-house providers. The process spans the whole life cycle from identification of needs; through of the end of the useful life of an asset. It involve options appraisal and the critical ‘make or buy decision. 
 
Procurement refers to the raw materials, component parts, and supplies bought from outside the organizations to support a company’s operations. Procurement costs often range between 60% and 80% of organizations revenues, that is why, procurement managers started to take more and more responsibility in companies, theirs mission may be, to reduces cycle times, to generate additional revenues through collaboration with the marketing department and even playing a important role in product development. 

The mains objectives of procurement are the support organizational goals and objectives, to manage the purchasing process effectively and efficiently and the supply base, to develop strong relationships with other functional groups and to support operational requirements.

Nowadays, procurement continue to evolve thanks to technology, electronic commerce continue to bring many changes to procurement discipline including electronic procurements, with procurement cards (p-cards) which are similar to Visa or MasterCard but used for an organization’s buying needs, but also with reverse auctions. 

Globalisation and the development of the supply chain has also made procurement international, with many companies now buying their components and inputs from all over the world.

Procurement is therefore an integral part of business. It is essential to the functioning of all companies that do not produce everything they need by themselves. Therefore procurement needs to be managed to provide to an organization the opportunity to simultaneously increase revenues (through cost reduction), so procurement managing will also bring greater flexibility to the company, and better control of resource and information flows.  To conclude procurement is viewed as a strategic function working to improve the organisation's profitability.  Procurement is seen as helping to streamline processes, reduce raw material prices and costs, and identifying better sources of supply. 

 Indeed, in many organisations the importance of procurement is recognised by having their head of procurement placed at an Executive Board level.	Comment by Jacob Gwa: 8/10
Good



b. Critically discuss category management and the types of commodity procurement?  (15 marks).


To begin with it is important to define the terms studied in order to understand the subject. So category management is a strategic approach which organize procurement resources to focus on specific areas of spends. This enables category managers to focus their time and conduct in depth market analysis to fully leverage their procurement decisions on behalf of the whole organisation. The results can be significantly greater than traditional transactional based purchasing methods’. It can also be defined as organising the resources of the procurement team in such a way as to focus externally into the supply markets of an organisation in order to fully leverage purchasing. The benefits of implementing a category management program include better outcomes, improved quality, greater savings, efficient use of resources, a better understanding of the market and an increased focus on collaboration and innovation. It also allows to stay ahead of trends, risk, demands or supply changes. Category management also incorporates a demand management program to better understand the demand structure for goods and services used by the company and prioritize them appropriately. This ensures that the company is not wasting money. This function must be performed by a qualified manager, who needs to have a detailed understanding of spend, demand, providers and markets to challenge how goods and services are acquired and delivered. Category manager also needs a broad range of skills to be successful: Hard analytical skills, such as the ability to analyze large swaths of data to identify trends and gaps in the market, the ability to implement a strategic plan aligned with the goals of the business, as well as soft skills to communicate and negotiate with internal and external stakeholders.  


Commodity Procurement is a strategic function, it aims are to oversee companies commodities and are responsible for trading, purchasing, locating, and customer accounts for each commodity. The commodity management teams objectives are strategic, each commodity manager would be responsible for a certain commodity, and the commodity management team clearly reported into the supply chain organization. Because procurement is divide in many different types of commodity, as for production materials which include raw material, semi-finished goods product or component parts, but also for capital equipment (with purchasing and leasing), for services, for global purchasing, for indirect purchasing, for retail purchasing, for specialist products. All these commodities have their own specificity and must be managed according to what differentiates them.

The two previous definitions show that category management and commodity procurement  were both performing strategic sourcing activities. They both searched for, selected and qualified suppliers. They performed all negotiations and managed all contracts. And they were both responsible for how their suppliers performed in all respects. 

But beyond that strategic sourcing responsibility there were key differences, the category managers were clearly responsible for product selection, sales and marketing, which commodity managers were not. Category Managers are required to report on sales performance at a detailed level to inform future supplier and product selection decisions. Commodity managers purchase products and materials selected by customers or product development teams. Category management was unequivocally aligned with the chief merchant instead of the commodity manager which was aligned with the supply chain and the chief of procurement officer. 
Consistent with these differences, in both organization and responsibility, the skills and experience of these groups varied as well. Category managers were more likely to be sales or marketing expert instead of commodity managers for who visiting suppliers and negotiating is secondary and not their prime expertise. Commodity managers are most of all procurement experts, with business management skills and aptitudes. 

To conclude, there are both similarities and differences between these two terms with respect to responsibilities, organization, expertise, aptitude and capabilities. Their contributions are incredible and will make or break the success of any company in any industry.	Comment by Jacob Gwa: 7/15
You are expected to state the types of commodity and explain them.
2.	Citing cases from the attached list and your own knowledge to support your argument read the scenario and give your advice:

Fred, George’s friend, lets it be known that he has a Blueray player for sale.  George immediately offers Fred £20 for the player as his own machine has recently broken down.    Fred tells George that £20 is not enough and he will only accept £35.

On his own way to work George passes a local TV and video shop which has a DVD player in the window with a price tag of £30.   Impressed by the great offer he enters the shop and immediately asks to buy the player in the window display.    Mike, the shop owner, realises that the tag is wrong and tells George that the price is £40, not £30.   Despite arguing Mike refuses to sell the player for any less than £30 and George, now thoroughly annoyed decides to leave the shop empty-handed.     

The following morning but George decided to go back to the shop and buy the player from there for £30 and later in the afternoon on the same day Fred sends a letter to George accepting the offer of £20 for his DVD player.   A few days later Fred’s letter arrives and George phones Fred to let him know that he has already bought a DVD player from Mike’s shop.

Advise the parties on any legal issues raised regarding the rules of offer and acceptance. 


The first legal dispute in this case is when George comes home from Mike's shop and wants to buy Mike's DVD player £30. When Mike sees the price he realises that there is a mistake because his DVD player is for sale at £40 and not £30. However, this is Mike's right as the price on the label is only an invitation to negotiate according to the Fisher and Bell case, so mike respects his rights in this case and is in no way at fault when he refuses to sell the £30 dvd player to Gerorge as displayed on the tag.  

The second legal question that arises concerns the proposal that Fred made to George to sell him his DVD player 20£. Indeed, as George had already bought Mike's DVD player, he refused Fred's proposal, which is within his rights because as Adams v Lindsell shows, no contract of sale had been agreed between George and Fred before George bought Mike's DVD player. Furthermore, when Fred offered the £35 price, there is no mention that George accepted his offer and therefore his contract of sale. If George had agreed to buy Fred's DVD player for £35, then it would have been wrong for him to refuse the offer that Fred sent him in the post a few days later, again according to the case Adams v Lindsell. Furthermore, when Fred accepts George's offer of £20, George has already bought Mike's DVD player, so Fred would have had to accept George's offer before he bought Mike's DVD player for George to be obliged to buy Fred's DVD player. 
However, again according to Adams V Lindsell, George should have refused Fred's offer by post, because the addressee's reply must be made by the same means of communication as the proposal issued by the sender. The reply must not be given by a faster means of communication than the one used by the sender. On this point it can be said that George is legally wrong.

Finally, according to Household Fire Insurance Co. v Grant, as Fred did not warn George that he would be sending him a letter to accept his offer, George could not have expected to receive this letter, so he is not at fault.	Comment by Jacob Gwa: 16/25
Good write up but weak argument 


(25 marks)


3.	The general rule for the discharge of a contract is that the parties must perform precisely all the terms of the contract in order to discharge their obligations.  
 
a. Briefly describe the circumstances of Cutter v Powell (1795) 6 Term Rep 320 and Bolton v Mahadeva [1972] 2 All ER 1322 and evaluate whether the judgements made at the time would be upheld today making use of appropriate Acts of Parliament and other cases listed to support your argument.   (20 marks)

Mr Cutter died on a boat mission, he had signed a contract that he would be paid 10 days after arriving on land in Liverpool, if his contract was fully completed, and it was specified that if the contract was only partially completed, he would receive no payment. As Mr Cutter did not finish his mission, the person refused to pay Mr Cutter's wife who claimed the salary of her husband who died during the navigation. The court decision in this case was that the contract had not been fulfilled, as Mr Cutter had to get to Liverpool to be paid.  Mr Cutter's wife was therefore unable to collect the wages of her husband who died at sea. Today, in such a case, Mr Cutter's wife would receive compensation because her husband died at work. In such cases, the law provides for compensation for the families of victims of such accidents at work.

Similarly in Bolton v Mahadeva, the person who installed the faulty heater was not paid because it was considered that the installation did not meet the requirements of the contract.  The contract was a lump-sum contract so the claimant did not receive any payment as he had to fulfil all his part of the contract in order to be eligible for payment, which he did not. Today the decision that has been made for this case would be the same, because if the person undertakes to install a heater it must work properly.	Comment by Jacob Gwa: 15/20
Good


b.	An agreement to extinguish a contract is itself a binding contract, provided that it is made under seal or consideration is exchanged otherwise the court must decide whether the discharge is bilateral or unilateral. What are the differences between bilateral and unilateral discharge of a contract?  (5 Marks) 

Contracts can be unilateral or bilateral. In a unilateral contract, only the offeror has an obligation. In a bilateral contract, both parties agree to an obligation. Typically, bilateral contracts involve equal obligation from the offeror and the offeree.
A bilateral contract is one where a promise by one party is exchanged for a promise by the other.  The exchange of promises is enough to render them both enforceable.  Thus in a contract for the sale of goods, the buyer promises to pay the price and the seller promises to deliver the goods.
A unilateral contract is one where one party promises to do something in return for an act of the other party, as opposed to a promise, eg, where X promises a reward to anyone who will find his lost wallet.  The essence of the unilateral contract is that only one party, X, is bound to do anything.  No one is bound to search for the lost wallet, but if Y, having seen the offer, recovers the wallet and returns it, he/she is entitled to the reward.	Comment by Jacob Gwa: 4/5
Good

4.	What are the three types of misrepresentation and what remedies exist to the injured party?    Cite cases from the attached list and your own knowledge to support your discussion. 

The three types of misrepresentation are : the Fraudulent Misrepresentation, the Negligent Misrepresentation, and the Innocent Misrepresentation. 

For Fraudulent Misrepresentation as in Car & Universal Finance v Caldwell, the opportunity for the victim is to prove by whatever means possible that he no longer wished to be bound by the contract. In order to be able to cancel the contract, the victim must prove with all the resources at his disposal that he has been the victim of a fraud, and take all the necessary measures to be able to cancel the contract.

The remedies for the Negligent Misrepresentation as in the Doyle v Olby or also in the Esso Petroleum V Mardon case must follow three requirements: The party making the statement must be in possession of the particular type of knowledge for which the advice is required.
There must be sufficient proximity between the two parties that it is reasonable to rely on the statement.
The party to whom the statement is made does rely on the statement and the party making the statement is aware of that reliance.
Damages will be applied according to the standard tort measure of negligence or under s2(1) Misrepresentation Act 1967.  The equitable remedy of rescission is also available.

For the Innocent Misrepresentation as it is the case TSB Bank plc v Camfield, the main remedy for innocent misrepresentation is the equitable remedy of rescission; that is to void the contract as if it never happened. Damages are also available under s2(1) Misrepresentation Act 1967. This is exactly what happened in TSB Bank plc v Camfield.	Comment by Jacob Gwa: 20/25
Good ideas	Comment by Jacob Gwa: Overall scores of 70/100


 (25 marks)




List of cases (to be attached to the Examination paper given to students)


	Adams v Lindsell (1818) 

	Archer v Brown (1984)

	Avery v Bowden (1855)

Bannerman v White (1861) 

	Bisset v Wilkinson (1927)

	Blackpool Aero Club v Blackpool Borough Council (1990)

	Bolton v Mahadeva (1972)
Brogden v Metropolitan Railway Co. (1877) 

	Butler Machine Tool v Excell-o-Corp (1979)

	
Car & Universal Finance v Caldwell (1965)

	Carlill v Carbolic Smoke Ball Co (1893)

	Chappell v Nestlé (1960)

	Charles Rickards v Oppenheim (1950)
Cutter v Powell (1795) 

	
Dakin & Co Ltd v Lee (1916)
Denton v GN Railway (1856) 

	Dick Bentley Productions Ltd v Harold Smith (Motors) Ltd (1965) 

	Downs v Chappell (1996)

	Doyle v Olby (Ironmongers) Ltd [1969]

	Dunlop Pneumatic Tyre Co v Selfridge & Co (1915) 

	
East v Maurer (1991)

	Ecay v Godfrey (1947)

	Entores v Miles Far East Corp. (1955) 

	Esso Petroleum v Mardon (1976) 

	
Fibrosa Spolka Akcyjna v Fairbairn Lawson Combe Barbour Ltd (The Fibrosa Case) (1943) 

	Fisher v Bell (1960)

	
Glassbrook Brothers v Glamorgan County Council (1925)

	
Hartley v Ponsonby (1857)

	Harvela Investments v Royal Trust Co. of Canada (1985) 

	Harvey v Facey (1893) 

	Hochster v De la Tour (1853) 

	Hoenig v Isaacs (1952) 

	Holwell Securities v Hughes (1974)

	Household Fire Insurance Co. v Grant (1879)

	Hutton v Warren (1836)

	
Krell v Henry (1903) 

	

Liverpool City Council v Irwin (1976)

	
Maple Flock Co Ltd v Universal Furniture Products (1934)
Mersey Steel & Iron Co v Naylor Benzon & Co (1884)

Oscar Chess Ltd v Williams (1957)

	
Partridge v Crittenden [1968] 

	Payne v Cave (1789) 

	Pilbrow v Pearless de Rougemont & Co (1999) 

	Pinnel's Case (1602) 
Planche V Colburn (1831) 

	P.S.G.B. v Boots Chemists [1953]

	
Re McArdle (1951)

	Re Casey’s Patent (1892)

	Re London and Northern Bank (1900)

	re Moore & Re Moore & Co Ltd v Landauer & Co Ltd (1921)

	Reigate v Union Manufacturing Co (1918)

	Roberts v Havelock (1832)
Routledge v McKay (1954)

	Royscott Trust Ltd v Rogerson (1991)

	
Schawel v Reade (1913)

	Shirlaw v Southern Foundaries (1926)

	Smith v Hughes (1871)

	Smith New Court Securities v Scrimgeour Vickers (1996)

	Startup v M'Donald (1843) 

	Stilk v Myrick (1809)

	Sumpter V Hedges (1898) 

	
Taylor v Caldwell (1863) 

	Thomas v Thomas (1842)

	TSB Bank Plc v Camfield (1994) 

	
Whittington v Seale-Hayne (1900)

	Wilkie v London Passenger Transport Board (1947) 
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