Questions on Three Certainties
1. What are the two main situations where a person may lack the capacity to create a trust?
The 2 major instances of incapacity are:
a. Minors; and
b. Mentally incapacitated persons

2. Felipe and Maria live together, although they are not married because Felipe has not been able to get a divorce from his first wife, Sara.  They both left school young, and they find reading and writing difficult.  English is not their first language.  Felipe has a bank account,  but Maria does not.  Felipe won a prize of £5000 in an instant lottery.  He and Maria were very excited.  They talked about what they would do.  Felipe said, “We can afford to have a holiday now, and when we get back, we will have some savings, which will be good for you if anything ever happens to me”. Maria asked whether they should open a new bank account, maybe an ISA, but Felipe thought that it would be easier to put it into his normal account as there would be a lot less paperwork.  They went together to pay it in, and when they handed over the cheque to the bank teller, Felipe said “this is our holiday fund, you must look after it for us”. Sadly, before booking the holiday, Felipe fell ill and died.  He had no will and it appears that all of his property will go to his wife.  Maria claims that the £5000 winnings were held by him on trust for them as joint tenants.

Consider whether Felipe intended to declare himself trustee of his winnings.

The subject-matter of this trust is not land and there is no need to have it in writing for Felipe to create a valid trust.  The courts will look at his words and behaviour to decide whether he intended to declare himself trustee of the £5000 in favour of himself and Maria.  Felipe is not well educated and so there is no expectation he would use words like “trust” to describe how he wanted the money to be held.  However, on the occasions that they talked about what to do with the money, he used the word ‘we’, and their plans were for joint expenditure such as a holiday for both of them and saving to secure Maria’s future.  At the bank, Felipe referred to the money as “our holiday fund”. This suggests that he regarded the money as belonging to both himself and Maria.  There are similarities with both Rowe v Prance [1999] and Paul v Constance [1977]. It is unclear whether the intent was that they were to be tenants in common or joint tenants, but the comment about securing Maria’s future suggests that Felipe intended them to be joint tenants, with Maria having the right of survivorship.

3. Why was the trust in Boyce v Boyce [1849] uncertain?
The testator left (devised) 2 houses to trustees on trust, with the instruction that one was to be conveyed to his daughter M and the other to his daughter C.  M was allowed to choose whichever house she wanted and C would receive the other one.  M died before her father and did not choose a house.  C’s interest depended on M having chosen first and therefore the trust failed.
