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In this essay, the importance of equity as a modern source of law is discussed through the lens of its historical development, concerning the role of equity in the laws of England and Wales. The focus throughout this essay is predominantly on the effectiveness of equity, determining the position of common law and the issues caused. As Hudson (2008) explains, equity is the process by which a legal system combines the requirement for certainty in rulemaking with the need for judicial discretion to ensure fairness. Common law and equity were born from the history in the genesis of common law. Elliot and Quinn (2015) concur that England and Wales had two legal systems coexisting until the year 1875: the common law system dating back to the eleventh and twelfth centuries, and the equity system from the fourteenth century. Laws pertaining to both subjects originate from the same source, the King-in-Council. The two evolved simultaneously at the close of the nineteenth century. The common law and equity jurisdictions merged in 1876.
A body of unwritten laws based on legal precedents is known as common law, or case law. It evolved from the practices of the English royal courts after the Norman Conquest in 1066 and was created by the King. Courts of local jurisdiction were organised within feudal structures and administered by feudal lords. As part of the Royal Courts, also known as the Courts of Common Pleas, there were three courts: the King's Bench, the Court of Common Pleas, and the Exchequer (Ramjohn, 2019). 

To elaborate, the common law system was restrictive, and the overall attitude of the judges was strict and inflexible. Nonetheless, claimants could petition the King if no remedy had been awarded or was available. It was eventually the Lord Chancellor who was delegated this responsibility by the King. Biblical notions of fairness and justice were most likely considered by the Lord Chancellor in determining whether a remedy should be granted. However, the Lord Chancellor's decision was influenced by his conscience. As a discretionary system, equity developed through the exercise of conscience (Davies and Virgo, 2019). 

Furthermore, the common law frequently caused issues with the writ system. It was established that the chancellor must grant a writ if someone wants to bring a case to the royal court. The use of old writs was acceptable, however, there were limitations to using new ones due to the need for new remedies to be imposed, which the King's Council did not want. Therefore, no new writs could be issued without permission from the King's Council in the (Provision of Oxford 1248). This resulted in many cases becoming unsolved. The number of petitions to the Chancellor grew over the fifteenth and sixteenth centuries, resulting in common lawsuits, which established the technical and inflexible forms of action, leading at the time to a situation in which a just case might fail because of the lack of formalities (Oldham, 2005)
Additionally, it was established in the fourteenth century that the law of equity could be used as a fair and just remedy instead of monetary compensation, due to the instability of the common law, and sometimes well-deserving plaintiffs were denied access because of the rigid and narrow standards of writs. Throughout history, the twelve maxims have been filtered through previous decisions. For those who have not acted equitably, these maxims limit the grant of equitable remedies (Virgo, 2020). A constant conflict existed between the decisions of the Court of Chancery and the common law during the seventeenth century. This rivalry was ended in the ‘Earl of Oxford's Case’ (1615), in which the King stated, “Where common law and equity conflict equity should prevail”. There is now a unified court system, in which common law and equity are decided by the same judges. 
Moreover, equity distinguishes itself from common law in several ways. To understand equity, one must understand its historical origins. Equity has developed from this discretionary jurisdiction into a distinct body of law (Watt, 2021). As this historical relationship between the common law and equity shows, equity has two fundamental features as a body of law. Due to its purpose of modifying the harshness and rigidity of the common law, equity is characterised by its flexibility. Secondly, equity serves as a jurisdiction of fairness, justice, and morality, because it is based on the Lord Chancellor's discretion, reflecting his conscience (Griffin, 2022). 
In addition, during the nineteenth century, there were two separate courts for common law and equity. However, these courts caused several issues, creating an unideal system. This led to the creation of the Judicature Act, which came into effect in 1875, resulting in a revolution of equity. It was under this Act that equity and common law were administered in the same courts. This led to the use of equitable remedies by the common law courts to a limited extent. It merged administration with principles instead of separating the two. Under section 25 of this Act, however, equity should prevail over common law in cases where there are conflicts or variances between the two (Judicature Act, (1873) Amendment Act, 1875). 
In order for the rules of equity to become more structured, two forces had to act. The doctrine of precedent increased in importance with an increase in case law being published and with more common law lawyers practising and adjudicating in the Chancery. The Chancellors themselves also enacted a series of reforms. Rather than allowing cases to be decided based on inclinations, Lord Ellesmere and Lord Nottingham began systematising the rules in the late fifteen and early sixteen hundreds (Schatzberger, 2020).  In ‘Cook v Fountain’ (1676), it is clear from Lord Nottingham's comments that equity is harsher, and more rule based. Following his statement: "I proceed merely by civilis et politica and in accordance with certain measures.", a substantive body of equitable standards and principles was developed. This statement demonstrates how equity can also be restrictive, which influences injustices. 
Duddington (2009) specifies there are two rules created for the court of chancery; The defendant could be integrated, and the only remedy was an injunction. A penalty of imprisonment was issued for failing to follow this outcome. The foundation of equity following the ‘Earl of Oxford’s case’ continued, where in the eighteenth century, Lord Nottingham created the law of perpetuities, where a court order concerned awarding damages in a particular amount of time. As of the nineteenth century, it would be the individual’s choice of which court to attend. However, it was established that equity kept growing, leading to disputes between the two courts becoming unable to do each other’s roles. 
Among the leading cases illustrating the difference between modern equity and older equity, ‘Walsh v Lonsdale’ (1882) illustrates how equity supplements common law when there are no appropriate remedies. The landlord was entitled to claim the rent in advance due to the terms of the executory lease agreement. Specific performance was ordered in this case, but by the same court rather than by a different court. This decision demonstrates the profound impact of the Judicature Act on legal administration.  
Bray (2020) explains that the development of equity provided more flexible answers, sometimes more suited to particular circumstances. Several equitable remedies could be used to resolve cases. These remedies included injunctions, specific performance, promissory estoppel, rescission, and rectification. As part of the injunction procedure, judges can order parties to perform specific acts or transactions or, on the contrary, refrain from doing so. This remedy is seen in the case of ‘Warner Bros. V Nelson’ (1937). It was in this case that a film star named Bette Davis violated her contract with Warner Brothers Pictures by working for another studio. A negative injunction was awarded to Warner Bros to prevent her from working for anyone else. By filing an injunction, you are not only sanctioning past behaviour but also preventing future misconduct. 
Equity continues to evolve in modern times. As evidenced by Anton Piller Orders, equity plays an increasingly significant role in the civil justice system. It was demonstrated by the case of ‘Anton Piller KG v Manufacturing Processes Ltd’ (1976) that the court had the authority to search the defendant's premises. The purpose of this order is to provide an equitable remedy for cases where the common law is inflexible and cannot fairly resolve disputes. It is only granted when deemed necessary, for example, in cases where it is feared that valuable evidence will be destroyed. This is significant within particular cases as it prevents the destruction of relevant evidence, ultimately creating justice for the innocent claimant. 
According to Hayton and Mitchell (2005), in the twenty-first century, several disciplines or topics within the English legal system demonstrate the importance of equity, such as contract law, land law, tort law, and mortgages. The principles of equity are used by Lord Denning in contract law to resolve contractual disputes, which include estoppel, undue influence, mistake, and equitable remedies. The concept of equity is key in land law and mortgages. To discuss these two topics, equity must be incorporated. During the process of both land law and mortgages, one of the most evident examples of equity is trust, and its connection to undue influence. 
In contrast, the field of equity has undergone a lot of change over the years, with commentators left to navigate and make sense of those changes. It could be argued that the fusion of these two systems was the beginning of equity's decline to fill in the gaps within the law, or the beginning of its primacy. As a result of this debate, it is argued whether the two systems are becoming blurred, or whether this blurring is a result of a purported ‘fusion fallacy’, used to criticise proponents such as Lord Denning for believing that equity and common law are indistinguishable (Griffin, 2022). The line between equity and the common law is blurring, but not yet completely merged, according to some arguments that equitable remedies are used to protect common law rights. Essentially, equity and the common law oppose each other in a dynamic way, in which legal certainty and justice (equity) are continually at odds. There is no permanent solution to either of these twin objectives of the law. Modern commentators prefer to emphasise the differences between equity and common law rather than amalgamate them, valuing their strengths instead of their amalgamation. A co-dependent relationship between equity and the common law, as illustrated in the literature, does not require war, fusion, or separation. (Baker, 2019). 
Consequently, as common law areas such as trusts law have developed, as has the requirement for certainty, and the need for flexibility has grown, giving equity a broader scope. It has been argued that the unrestrained expansion of equity into business has potentially done more harm than good, despite this development not finding universal approval. The reason for this is that commercial issues generally require a greater degree of certainty than equity offers. It might therefore become less flexible due to the commercial prominence of English law, resulting in more stringent 'principles' that undermine equity's effectiveness (Mofatt, Bean and Probert, 2009). 
Smith (2020) also states that there can indeed be a rigidity to equity's application just as it exists in the common law in modern times, being both prescriptive and vague at times to mitigate otherwise unfair outcomes. According to this proposition, common law and equity are achieving unexpected alignments that may eventually result in their indistinguishability without necessitating fusion. By examining the gradual development of equity in judicial work and the alignment of equity with flexibility, a limited perspective can be gained on how equity accomplishes justice. It is possible to understand how equity at its most flexible encapsulates elements of rigidity when we examine equitable remedies, the purest form of equity. The effectiveness of an intervention will increase when there is a duality between apparent counterposing variables. Comparing equitable remedies with constructive trusts reveals that this phenomenon extends further than equitable remedies alone. 
Equally important is how some judges have recently revived older equitable powers in the twentieth and twenty-first centuries, yet others have avoided extending their powers for fear that certainty and predictability would be lost. There is often an argument that the legislature should reform the law rather than judges. Many people argue that legislation does not do enough to correct injustice, that it creates a multitude of rigidities and anomalies and potential injustices when applied to unforeseen situations. Despite the absence of certainty, a court's primary objective should be to maintain and enhance its powers so that fair, just, and equitable results can be achieved (Waddams, 2023). 
As explained by Hudson and Dignam (2002), there is a problem with equity in that it appears to provide judges with the authority to disregard clear statutory rules when they consider them to be inappropriate. Secret trusts and the principle that statutes should not be used to commit fraud are some of the clearest examples of this tendency in equity, as well as the use of proprietary estoppel in ‘Yaxley v Gotts’ (2000) to exhume the doctrine of part performance (which had been expressly overruled by law). The courts' attempts to render justice in these cases are evident based on the facts before them. Despite this, the complaint of the creation of a judicial aristocracy, in which judges abdicate constitutional power to themselves through bills of rights, which accompanied the Human Rights Act (1998), must also be considered: the judges can abrogate their powers unconstitutionally in the sense that they consider themselves to be empowered to overturn parliamentary decisions.
Nevertheless, the common law is moderated and softened by equity, which is a separate system of law. As Lord Cowper explained in the case of ‘Dudley v Dudley’ (1705), equity is not a part of the law, but a moral virtue that qualifies, moderates, and reforms the rigor, hardness, and edge of it. Without equity, unconscionable conduct would result in an increased number of unfair outcomes given by the common law. Additionally, without the support of equitable remedies to provide relief to an adequate and fair degree, the strictness of common law alone would lack certainty and justice for claimants within the justice system. 
As James LJ stated in ‘Fowkes v Pascoe’ (1875), equity ensures that every individual defendant can "have his story heard", thus raising one's justice. Equity, therefore, can be used to enhance the liberty of individuals in front of the law (whether it is viewed as "the justice system" or more technically "the common law") by allowing judges to break with legal principles and statutes to "do justice" among parties. That is why equity is so important. By applying equity, the courts can judge each case on its facts and by applying contested value judgments to each case.
To conclude, when it comes to addressing the issue of whether equity can successfully mitigate injustice, there are clear differences in opinion on both sides. Observing the complex nuances of interim injunctions indicates there are no clear-cut answers to this debate. The full facts of a case may not always be available and observing the stronger case alone may not always result in an equitable outcome. Specific performance also suggests that limiting the operation of equitable remedies does not necessarily increase certainty; this illustrates the difficulty in viewing legal systems in terms of two opposing ends, flexibility, and certainty, which do not correspond to reality. Essentially, equity serves to balance competing interests, mitigating against otherwise unjust outcomes, and providing the flexibility necessary for an effective legal system. Although equity has undergone many changes in the past few decades, it continues to play a vital role that is largely ignored in the twenty-first century. To achieve justice, both reliability and fairness must be combined with the common law and not against it. (Panesar, 2020). 
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