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Question 1:

Defence of Insanity

Introduction:

Criminal Law aims to create the balance between public interest by preventing the society from criminal conduct and on the same time does the justice to everyone.  Thus, there are different lawful defences provided to offenders such as self-defence, loss of control, automatism, insanity and intoxication.  This essay will focus on defence of insanity and discuss whether is fit for purpose or is in needs of reform? To answer this question the essay will address the criticisms that facing the current law and what recommendations that have been suggested to reform it, taking into consideration the role of medical evidence and burden of proof as influential factors to the verdict.

M'Naghten Rules:
The rules that govern the defence of insanity came from Daniel McNaughtan case in 1843 where the accused had been found not guilty on the ground of insanity.  According to Smith and Hogan’s (2015) to raise a successful defence under these rules, it must be proved that:

(a) D must be suffering from disease of mind, (b) this must have caused a defect of reasoning, and (c) as a result of the defect of reasoning D either: (i) did not know the nature and quality of the act was doing, or (ii) did not know that what was doing was wrong.
Although medical evidence play big role in whether the defendant suffer from disease of mind since s1 of Criminal Procedure Act 1991 prevent the jury from providing a verdict of not guilty by reason of insanity without evidence of two or more registered medical practitioners and one of them must be expert in mental disorder, the definition they asked to be apply for disease of mind is legal one and does not mean mental, as in Kemp (1957) where the court stated that D condition was physical rather than mental does not prevent the insanity rules.  
D's defect of reasoning satisfied if D did not behave absent-mindedly and lack the ability to reason or think about the dangerous nature of the act as in Clarke (1972) where the court stated that her condition did not prevent her from being able to reason.  Finally, to satisfy insanity, D must lack responsibility for the harm caused either because did not know the nature or quality of the conduct (denying mens rea) or because did not know it was legally wrong.  For example, if D commit an offence as result of irresistible impulse and understand what he is doing and know it is wrong he will not satisfy the insanity as in Kopsch (1925). 
Criticisms of Current Law:

Smith and Hogan’s (2015) argued that Kemp (1957) case leads to criticism of term ‘disease of mind’ definition, since it is not medical and essentially the court was not concerned about how D get to state of mind (physical or psychological impairment), however mainly concerned that D reached that state and was in it when committing the offence.  For example, in Sullivan (1984) despite medical evidence confirm that disease of mind was disorder of brain function and seizure was not disease of mind, this was held to be irrelevant by the court.
This link to other criticism which is the overlap between defence of non-insane automatism and insanity. The law focuses on whether D’s involuntariness act from an internal bodily condition or from an external factor, so if D’s condition is internally caused (whatever its medical classification) it will be considered a disease of mind for the purposes of insanity rules which lead to special verdict.  Whereas D’s condition caused by external factor the defence of automatism will be the ground to rely on leading to complete acquittal.  This internal/external test led to another issue with current law which is the distinguish between people who is a danger to society and those who suffer medical illness such as diabetes and this contradict Article 5(1)(e) of ECHR since current rules consider these defendants are of unsound mind when they are not (Smith and Hogan’s 2015). 
Case law have shown that the court interpreted this test inconsistently for instance, in Quick (1973) the Court of Appeal considered D’s hypoglycaemia was externally caused and therefore automatism allowed rather than insanity, however in Hennessy (1989) the court considered insanity is the correct defence since hyperglycaemia caused by underlying condition of diabetes.  In the same context, it has been said that the court adopted narrow interpretation in terms of wrongfulness as in Windle (1952) where stated wrong means contrary to law not morally wrong this is also confirmed in Johnson (2007) who is suffer from schizophrenia and there was evidence for moral stabbing, however his appeal was dismissed since he knew his act was legally wrong.  This limitation to the defence has been addressed by Law Commission (2013) where they described the current rule as arguably unjustified in terms of wrongfulness limb.
Others argued that defence of insanity carries a social stigma and there have been situation where defendant plea guilty to avoid special verdict as result of insanity as in Clarke (1972).  Final criticism is that the defence's Burden on Proof is on the defendant whereas in all other cases BOP lies with the prosecution.
Reform Recommendations:
Following the criticisms to McNoghten’s Rules there have been serval attempts to reform, starting in 1953 by the Royal Commission on Capital Punishment which suggested that D would be classed as insane where he was 'incapable of preventing himself' from committing the offence accused with.  However, the government instead introduced the partial defence of Diminished Responsibility in s2 of Homicide Act 1957 which addressed some of the criticisms such as social stigma, nevertheless DR is only for murder offence as in Byrne (1960).  In 1975 Butler Committee report on Mentally Abnormal Offenders recommended new verdict of not guilty by reason of mental disorder and this applied where D lack mens rea due to severe mental illness.  
The Law Commission (2013) in their consultation paper proposed to replace insanity with defence of ‘not criminally responsible by reason of recognised medical condition’ and this require expert evidence to proof that D lack capacity: 1- rational judgement to his/her conduct 2- understanding the wrongfulness of the conduct 3- control his/her physical act in relation to the conduct.   Although the Law Commission appreciated the limitation of wrongfulness concept, the proposal did not resolve morality issue, Rix (2015) said the words ‘moral or legal’ should be inserted before wrongfulness and the words ‘with composure or calmness’ after capacity to be more sufficient in the defence of mental disorder.
Conclusion:

Although the Law Commission convinced there are significant problems with the rules that governed defence of insanity, they stated in their scoping paper the problems are more theoretical rather than practical and according to Legal and Medical Practitioners responses the more practically needed reform is the law and procedure related to unfitness to plead therefore governmental support to reform provided when practically in need.  Rix (2015) said defence of insanity is unsatisfactory and its successful cases depends on Court of Appeal interpretation to M’Naghten’s rule as well as relies on psychiatrists who are ignorant of the law and lawyers who are creative or generous in their interpretations.  Whatever negatively said about defence of insanity the fact remain it is up to the Parliament to decide whether to introduce the reform or not.
Question 2:
As regard to question 2, advise Ali of his potential criminal liability for the offences committed in the scenario provided.  I would like to answer this question in two parts according to offences in the scenario considering defendant (Ali) against victim (Lee) in the first part and defendant (Ali) against victim (Colin) in the second part.  Discussing Actus Reus, Men’s Rea for each offence and applying relevant Law sections with case law before I conclude with criminal liability and other offences.
There are two potential murder offences in the scenario facts due to both victims (Lee & Colin) has been died as result of defendant’s (Ali) unlawful act, therefore I will discuss actus reus and men’s rea for murder and if not satisfice I will consider looking at voluntary/involuntary manslaughter offence.
Murder Actus Reus:

Brookman (2005) states that murder is under common law and falls into a mandatory life sentence, murder and manslaughter share the same actus reus principles the guilty act. However, there are three partial defences in which can be used to reduce a possible conviction from murder into Voluntary Manslaughter under the Homicide Act 1957 such as Diminished Responsibility, Loss of Control and Suicide Pact.

 

The law of murder is set out in common law. The legal definition of murder is 'the unlawful killing of a human being in the Queen's peace, with malice aforethought'. 

The actus reus of murder consists of: 1- The unlawful killing (D kill V) 2- V is human being 3- the killing in the Queen's peace (Not in war). 

Therefore, the court take into consideration whether D did the act or fail to do legally duty act (Omission), the act was unlawful, the act was deliberate (voluntary), the act was significant cause of the death and the death was of person.

Murder Mens Rea:

The mens rea of murder is malice aforethought, which has been interpreted by the courts as meaning intention to kill or intention to cause GBH.

To establish the mens rea of murder there are two questions the court needs to consider: whether the defendant intent to aim and desired to kill the victim (direct intent), or oblique intent where victim’s death was a virtual certainty and defendant knew this as in R v Woollin (1998).  Therefore, if both questions satisfy then likely D will be liable for the murder offence.
Involuntary Manslaughter (IM) Actus Reus: 
IV occurs when D unlawfully kill V but they did not mean to kill so they lack mens rea.  There are two types: Unlawful and dangerous act manslaughter where D commit lessor criminal offence but caused V death (constructive manslaughter), Gross negligence manslaughter.  There are four elements to satisfy AR for IM: 1- D must commit an act not to omit to do something as in R v Lowe (1973). 2- D act must be criminal offence not civil offence as in R v Franklin (1883). 3- D act must be dangerous as in R v Church (1965) where objective risk of harm was considered, and jury must be satisfied that reasonable people would have seen that risk.  Although there some doubt around objective risk of some harm, the recent case of R v JM and SM (2012) confirmed that only risk of general harm needs to be foreseeable.  4- D act must cause death of human being.
Looking at the first part of question Ali has satisfied AR of IM since he committed an unlawful act (punched Lee) and his act was criminal which an assault causing ABH s47 of OTPA 1861, the factual causation of death exist due to Lee is human being and chain of causation come from Ali’s act not from any other intervening act which considered as legal cause applying the test set out in R v Smith (1959).  However, Ali lack mens rea of murder due to did not intent to kill Lee or cause GBH, as well as Ali could not be virtual certain that the death would be a result of his action.  This is the test set by Court of Appeal in R v Nedrick (1986) where Lord Lane CJ stated that the jury are not entitled to infer the necessary intention unless they feel sure that death or serious bodily harm was a virtual certainty as result of defendant’s action and the defendant appreciated that was the case (Smith and Hogan’s, 2015).
Whereas in the second part of the question Ali has satisfied AR of murder since he committed unlawful act (stabbed Colin), his act was criminal, which is wound causing GBH s18 of OAPA 1861, his act caused Colin’s death and Colin was a person.  Ali also satisfied MR of murder since he intent to cause GBH as in R v Vicker (1957) where the Court of Appeal stated that an intent to cause grievous bodily harm was sufficient as the mens rea for murder. This is because the infliction of the grievous bodily harm was the direct cause of death.
To conclude, Ali more likely to be liable for involuntary manslaughter for the first offence and murder in the second offence unless he relied on loss of control as partial defence and jury consider voluntary manslaughter instead.  Other offences that Ali would be facing is having an offensive weapon in public place according to s1 of Prevention Crime Act 1953 and s139 of Criminal Justice Act 1988.  Ali also could be liable of criminal damage offence according to s1 of Criminal Damage Act 1971 due to his reckless action in the bar.
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