Secret Trusts – Questions

1. In your own words, explain the two main reasons for creating  a secret trust.
There are 2 main reasons for creating a secret trust.  The first is to maintain secrecy.  After a testator’s death, his will is a public document and it can be inspected by anyone, not just family.  A testator may wish to conceal a gift they have made to a mistress or illegitimate child.  A testator with 3 children may wish one child to have a much larger gift than the others, but prefers this not be known to the rest of the family.  Secret trusts enable the testator to keep his gifts secret.
The other reason is hesitancy about the terms of the will.  Someone who regularly changes his mind about who he wants to benefit may choose to create a secret trust leaving the bulk of his property to one person and then instruct him more informally about how to distribute the property.

2. Is the following a fully secret trust or a half secret trust?

“I leave £50,000 to my friend, Ilias, who knows what I require him to do with it.”
 
This is a half-secret trust because the will mentions that Ilias is under an obligation to use the gift in a particular way.

3. Read the following list of statements about the validity of secret trusts.  Tick the appropriate boxes to indicate the application of each rule.  Some apply only to half-secret trusts, and some apply to both.

	
	Fully secret trust
	Half-secret trust
	All secret trusts

	The trust is not enforceable unless the testator communicated the fact of the trust to the secret trustee before the trust is made.
	
	x
	

	The secret trustee must accept the trusteeship.
	
	
	x

	Communication of the fact of the trust can be made at any time up to the testator’s death.
	x
	
	

	A beneficiary under a secret trust is permitted to be a witness to the testator’s will.
	
	
	x

	The terms of the trust can be communicated by putting them into a sealed envelope and giving them to the secret trustee.
	
	
	x

	The secret trust can be valid even if the secret beneficiary dies before the testator.
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