Liability by Omission



The study will highlight the term omission which means the failure to act, the general duty to act and the requirements for a crime to be committed by omission.

In English Criminal Law the failure to act of individuals is generally not criminalised. For a failure to act to result in criminal liability  there are some exceptions, some requirements for a crime to be committed by omission, the conduct element of Actus Reus, the physical acts, having a duty of care, having contractual duty or by being negligent( Mens rea), taking unreasonable risk and creating a hazard. When the duty of care was breached there is a causal connection between the breach of duty and the harm suffered. Defendant is convicted of a crime if commits unauthorised action and create the risk of serious damage by gaining access to data who leads to new attacks or crimes (Bokovnya et al., 2019). The omission liability is termed as the liability which is assessed for mere loss or failure to act. In omission liability cases, the criminal does not have the essential liability for the act's failure. The part of crime is related to criminal liability which is also termed as failure to the act when the individual is charged under the act of legal duty as the person was well able of doing so. The act of omission can also build criminal liability (Sinaga et al., 2019). It is also defined as the act of failure to do some specific act. 
The casual bond test in between the outcome and conduct is that possibility which does not occur in the same way with the absence of a criminal. The criminal liability is predicted as a failure of the act, the person can be charged under the legal duty to act as the criminal was desirable enough of doing so. Criminal law is termed as a body of law which is denoted for criminal offences. This criminal law regulates the charging of apprehension, fixes penalties, trials the suspected individuals, and fixes the mode of treatment for the application and charging. In specific situations, the law states that the act for omission will result in criminal liability which can put an exception that as per general rule, no liability is there for failure to act.

The criminal law act 1967 law was implemented by the legal law body of England and Wales for the criminal acts associated with both misdemeanours and felonies (Simester, 2021). As per this law, the person can be arrested and charged for committing any criminal behaviour or activity.
Though the general duty, the act has been discharged in the circumstance where the defendant has initiated or taken any reasonable steps. The reasonable statement relies about the associated crime case and has accordingly been judged. The common law usually imposes the duty to act in basically four situations in which the defendant can be the public servant, has a biological bond to the victim, builds a dangerous situation for the victim and voluntarily assumes responsibility assumed for the victim.
The act of omission can be considered as physical and emotional neglect, which is equally traumatic, it also includes internment camps, abandonment in orphanages and profound isolation. The illegal omission is considered as the individual beings surrounded by law to furnish services to the execution of any public duty willingly to provide such order can be charged, imprisoned and punished (Davies et al., 2021). The criminal omission or the criminal activity must have transpired which denotes that by desisting by not doing an act and crime is committed (Coca-Vila, 2019). The act of omission is created for criminal liability which is denoted as an act of failure for doing some tasks.
The criminality liability by omission arises in the situation where there is a failure in initiating any specific duty (Hare et al., 2022). The case of omission can be understood with the relevant case which includes “R.v Miller (1982)” when he falls asleep on a cigarette butt and the house caught fire. The defendant even being known about the fact that the house caught fire he did not take any initiative to inform anyone and neither did anything to stop it from spreading it, instead he just moved to another room and caused an extensive damage to the property and could have had put other people in serious danger and could have been charged for manslaughter as when the house burnt down recklessly he moved to another room not knowing if there are other occupants inside it as well . Had he woken up and the fire would have been out of control it would have been a different situation and there maybe he could have said he wasn’t in his right mind (Mens Rea) which he tried to use in his defence but even so this wasn’t associated with Actus Reus as in the end, by relying on the facts because he created a dangerous situation  he had a duty to put the fire out. His recklessness decision of not putting out the fire or call for help it led to a dangerous situation, the defendant was found responsible for the act and so in this situation he was liable of omission (LawTeacher,2013).
If Miller would have had caused harm to other people, he would have probably been charged for manslaughter as well. This conclusion is supported by the other well-known negligence manslaughter case of “R v Evans (2009)   where Evans bought heroin and gave it to his half-sister who took the drug by herself. Evans noticed she isn’t well and looked like she had an overdose as she started to complain of symptoms similar with the ones of an overdose, he together with their mum didn’t call for any professional help as they were scared that they will get into trouble. Because they didn’t call for medical assistance and instead decided  to check on her regularly over the night even though both the defendant and the mother were heroin addicts, and they knew  the danger and the risk of heroin poisoning. Unfortunately, his half-sister was dead the next morning. The defendant was the one creating the life-threatening situation by buying and giving heroin to her sister and so she had a duty of care to help her, but because she didn’t call for medical assistance and didn’t do anything to save her sister’s life, Evans the defendant was found guilty of manslaughter together with her mother who had a familial duty of care  towards her daughter. Even if Evans indirectly caused harm to her sister, because her sister was the one deciding to self-inject herself, Evans is still the one liable for her sister death because the defendant was the one supplying her sister with the heroin and also the facts shows that her sister was still alive after the overdose for some time but Evans together with her mother didn’t seek medical assistance (Baker,2010).
Further omissions also arise in a situation like “R,v. Gibbins and Proctor (1918)” in this case the couple who lived together and had a daughter from the man's side (Davies, 2020). The couple failed to facilitate the child with the proper diet and food materials, which resulted in the loss of life of the child (Wilkes, 2020). The judge states they are being charged with the murder offence since they failed to do their responsibilities and duties thus in this situation the omission arose.
A general duty to the act is present as these will help to outline the things associated with the crime and help to prevent them and the act of injury or loss can be prevented. Since the attributes of omission can lead to a huge damage in life as well as property further, the law of the legal system helps to punish the individual who did the crime even if it's not done intentionally (Chuasanga and Victoria, 2019). The general act can show the presence of a guilty act, actus reus, or guilty mentality. All these aspects can reduce the act of crime or omission.
The pros of general duty help to provide the occupational safety and health act as per section 5 (a) (1). This general duty helps to facilitate the workplace to become free from any kind of hazards which can lead to physical harm or cause death (Schomburg et al., 2021).
When talking about the pros and cons in duty of care there are arguments for both sides. Depending on the case and situation when having a duty of care, it’s argued that it would prevent harm to others but on the other side, there is a counter argument that people could also cause more harm if trying to help an injured person then by not doing anything at all. When talking about duty of care Pros and Cons in liability by omission there are four circumstances that we must consider such as: the duty arises when the defendant is a public servant, for example Dytham (1979) a public officer  committed an offence when he knowingly failed to intervene when the victim was ejected from a nightclub and beaten to death by the bouncer by saying that his shift was due to an end and left the scene.(Tutor2u,2022).
Whenis a special relationship between the defendant and the victim, and when the defendant voluntarily assumes responsibility for the victim or created the danger to the victim. Instan (1893) Defendant lived with elderly and infirm aunt, the aunt was neglected, and she died. Neglect accelerated aunts' death and Defendant was guilty of manslaughter on grounds that the defendant assumed responsibility to care for her aunt (LawTeacher,2021)
The duties must be built and should also focus on the law on omission and liability by monitoring the conduct of the criminal activity. The legislative body of England and Wales can take legislative measures to reduce criminal activity and anticipate the activism of the judiciary in omission liability.
The study has outlined the terms general duty and omission liability in aspects of criminal law in the broader context. The study has highlighted the part of failure for the associated crime, it has analysed the requirement to commit a crime by omission. The study has also discussed the advantages and disadvantages of implementing the general duty to the act of criminal law.
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