








             E-PORTOFOLIO REPORT
                                                                                                    Legal Process 
                                                                             DUMITRU VASILE GOMOESCU
                                                                                          STUDENT NUMBER: 2223227



















Module: Legal Process BMPL4011




Table of Contents
Introduction	4
Main Body	5
Conclusion	8
References	9



[bookmark: _4sdtvx6qoizm][bookmark: _Toc127188710]Introduction
This essay will be based on the thesis, “the English Legal System is based on the principles of common law” while aiming to determine how the legal processes of this legal system is influenced by common law principles. In doing so, the essay will first introduce common law and civil law and contrast these two systems. Thereafter, it will outline how common law emerged and evolved throughout history in addition to its current practices adopted by countries with common legal systems. Then, the essay will help determine how the common and legal law processes have emerged through history and how the common legal system is being applied currently. It will also determine the working of this legal system in practice taking examples from the common legal system of the UK.
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According to Baker (2020), common law can be understood as a core aspect of English law which has been derived from judicial precedents and customs and not from statutes. It is often referred to as the “body of law” that is unwritten and is based on the decisions, judgements, or precedents established or passed down by different types of courts (Ursin, 2019). This form of law has been drawn from institutionalised interpretations and opinions which means the past judicial rulings or legal precedents are used for deciding cases registered. Hence, the public juries and judicial authorities establish certain principles to dictate how and why certain judgements should be given for cases at hand. One of the examples of utilisation of common law is judges looking past the cases of murders and thefts for fixing on what terms the verdict is decided. According to Chouaibi et al. (2022), civil law refers to the core part of the entire set of laws established within a country for dealing with the personal or private cases related to the citizens and not the general public at large. Civil law operates by codifying different sets of rules and regulations dealing with the behaviours of organisations or individuals which can cause injuries to other individuals or private properties (Friedman, 2019). Some of the cases dealt by civil law include defamation, contract breaches, negligence of duties resulting in deaths of injuries, property damages, and so on.
In the civil law system, the main tasks of the courts revolve around passing judgements and verdicts for specific cases wherein legal norms are applied and interpreted. In contrast, the common law system is where the courts possess the authority to not just pass verdicts concerning the disputes between parties but also establish certain principles as guidance as to how similar future cases must be resolved (Dewi, 2021). The difference between these two systems can be clearly understood in terms of their nature, emergence, and scale of application. Hence, when common laws are unwritten and institutionalised principles, precedents, and opinions, civil laws are written constitutions that people are required to abide by (Friedman, 2019).
Based on the history of the emergence of these legal systems have developed and evolved on different grounds. In this sense, the original source through which common law legal system emerged was the English Monarchy wherein orders known as “writs” used to to be issued as legal and formal justice approaches (Paunović, 2021). The writs soon began becoming unable to cover all the legal process needs of different citations leading to the establishment of the courts of equity so that people’s complaints could be heard appropriately (Baker, 2020). In doing so, this system also helped devise the best possible remedies designed by focusing on the equitable principles that were derived from authoritative sources like natural law and Roman law (Hessick, 2019). Such decisions were published and collected which helped courts in the future to look up to those precedential opinions while applying them to the cases at hand. This practice led to the emergence of common law. In terms of the development of civil law, it can be said to have come from numerous European nations. However, the roots of this law have been identified to be derived from the law codes compiled and published by Justinian, a Roman Emperor of the 600 CE (Ursin, 2019). These authoritative legal codes were developed rapidly throughout centuries by countries across the world leading to the creation of similar legal systems across countries that had their respective sets of rules, laws, and regulations.
Countries operating with civil law systems tend to describe their judges as investigators who possess the authority to take lead during proceedings. They also lead the charges as well as establish facts required for the case with the help of remedies’ application and witness examination as directed in the legal codes adopted by the legal system. Each region has its own sets of laws and regulations that are put into written constitutions so that the jurisdiction is strict and rigid (Dewi, 2021). The lawyers play the role of representing their clients’ interests during civil proceedings but their central role is decreased. In terms of common law proceedings, the tasks of lawyers include providing their clients with relevant advice based on the legal points and preparing appropriate pleading to be filled with the courts. In comparison to a common law system, the civil law system comparatively diminishes the power of lawyers in terms of court presentations, active lawyering, and so on. The legal tasks related to non-litigation like contract drafting and will preparation are most likely addressed by quasi-legal professionals serving private individuals and businesses (Paunović, 2021). Hence, in the civil legal system, these private individuals who do not possess a legal education post-university legal degree or are to gain licence for practising before courts act as the lawyers for private cases (Hessick, 2019). In contrast, the lawyers are responsible for presenting witness, evidence, and arguments to the judges in a common law system. They are also required to examine witnesses by themselves.
A common law system is followed by the English Legal System of the UK as well wherein the courts act upon past precedents that allow them to make judgements during cases. For instance, when cases concerning transfer of properties as gifts are registered in a court, the common law system of the UK allows the judges to understand what precedents can help them take the best possible verdicts (Gangjee, 2022). In this sense, judgements from past cases are taken into consideration based on which some of the current principles have also evolved. In a common law country, the judges tend to have higher flexibility compared to the civil system where the most possibly appropriate remedies are fashioned to conclude specific cases. Common law system does follow the precedents of a written constitution or the codified laws that determine their approach to pass the verdict (Simeon, 2019). However, the judicial decisions are more binding as the highest court of the legal system can only be overturned by them or with the help of relevant legislation. Due to the emergence history of common law, it is also known as the Anglo-American law which acts as a body for the customary law mostly based on past judicial decisions. These decisions have been embodied into written reports or documents of several decided cases where judges from high courts have established a certain rule or approach to pass verdict for specific cases (Salhi et al., 2020).
The cases that the common law system covers in the UK are common assault, murder, manslaughter, and so on along with other offences. One of the most well known approaches of common law in practice in the UK is the system of common-law marriage (Salhi et al., 20202). This concept gave rise to the practice of acknowledgement of officially unmarried couples receiving similar rights received by the couples with a marriage licence only when certain conditions have been met. It is one of the best and the most current examples of common law put by the legal system into action according to numerous experts (Gangjee, 2022). Common law is also applied to the requirements of people reading contracts, doctors keeping their patients’ confidentiality, common-law marriage, copyrights, and so on. In all these instances, when there is a breach, failure, or illegal activities identified, the common law system utilises existing embodied reports and precedents to reach a conclusion. In this sense, for example, when the doctor fails to meet their duties of keeping the confidentiality of its patients due to certain situations, the judges of the court will be focused on identifying what is said by existing precedents. Hence, whether their failure can be considered failure or not are determined based on those principles as well as the judgement of the court.
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The essay provided a thorough understanding of the common and civil law systems of the UK including their core differences as well as the differences in the legal system of countries using this system. In addition, the essay helped determine the power of lawyers in each legal system including the reasons why these systems were used for different situations and cases including their flexibility or rigidity. This study helped in the clarification of whether the common law was being put into effective action in a country using the English Legal System like the UK. Appropriate exemplification was used to determine the utilisation of the common law system in the current date.
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