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Email 1 (AC 1.1)

Thank you for sharing your thoughts and concerns around the impact of regulatory duties on your working time. It is completely understandable to feel that administrative and compliance related tasks can sometimes take time away from more strategic or employee focused initiatives. However, it is very important to consider the broader aims and objectives of employment regulations.

Employment regulation serves three fundamental goals: protecting work rights, ensuring workplace equality, maintaining safety on the job, and maintaining economic system stability.

These regulations exist to protect rights and promote equality and are also necessary to creating a fair and safe, productive workforce. Daniels (2025) highlights how protection for employees creates a workforce that supports morale, retains workers and creates value and trust. The Employments Rights Act 1996 and the Equality Act 2010 were introduced to create a legal framework to ensure the fair treatment of employees and safeguard them against discrimination, whilst promoting diversity and contributing to a more equitable work environment. The laws established by employment law are essential for proving that compensation and benefits are equitable. It also ensures that employees are treated equally and respected with different cultures of justice in an organisation.

The Health and safety at Work Act 1974 and related regulations are key to ensuring employees work in a safe environment. As well as issuing employees with relevant PPE which is vital in a health care setting like the Trust (HSE, 2020), this is essential for improved wellbeing, a reduction in absenteeism and better performance outcomes (Armstrong and Taylor 2022). 

Failure to comply with employment regulations can lead to costly litigation, reputational damage, and even criminal penalties in some cases. Therefore, time invested in regulatory compliance is also an investment in the Trust’s stability and public image.
Thank you for sharing your reflections on the time spent managing employment regulations. I completely understand your desire to focus more of your energy on initiatives that directly enhance the employment experience at the Trust. That said, I’d like to offer a perspective on why the work we do around employment law is not only necessary but ultimately supportive of our broader goals.
Employment regulation—while sometimes seen as a compliance obligation—is fundamentally designed to create fairness, consistency, and protection within the workplace. As the CIPD notes, employment law governs the relationship between employers and employees, setting expectations and ensuring that both parties operate within a framework of mutual respect and legal clarity.
The objectives of employment regulation are rooted in protecting employee rights, promoting fairness and equality, ensuring health and safety, and supporting organisational integrity. For example, legislation such as the Employment Rights Act 1996 ensures that employees are safeguarded against unfair dismissal (BrightHR), entitled to statutory leave, and guaranteed minimum wage standards. Anti-discrimination laws and equal pay provisions help foster an inclusive and respectful work environment, while health and safety regulations protect both physical and mental well-being. Moreover, compliance with employment law enhances the Trust’s reputation, reduces legal risk, and builds employee trust—critical components of a positive employment experience.
Even legislation like the Flexible Working Act 2023, which may initially seem administratively demanding, empowers employees and enables us to design more adaptive and resilient workforce models (CIPD). In this way, regulatory work lays the foundation for a stable and equitable employment environment—one where employees feel secure, valued, and heard. This, in turn, strengthens the very experience we aim to improve.
Failure to comply with employment regulations can lead to costly litigation, reputational damage, and even criminal penalties in some cases. Therefore, time invested in regulatory compliance is also an investment in the Trust’s stability and public image.
I’d be happy to explore ways we can streamline regulatory processes or share best practices to free up more time for proactive engagement work. 

Employment regulation refers to the legal framework that governs the relationship between employers and employees. Its aims are not only legalistic but also strategic, ethical, and social. A critical evaluation reveals both the necessity and complexity of these regulations.

Employment regulation ensures that workers are treated fairly and have access to legal recourse. This includes protection against unfair dismissal, entitlement to statutory leave, and minimum wage guarantees, as outlined in the Employment Rights Act 1996. Anti-discrimination laws and equal pay provisions aim to foster inclusive workplaces. The Equality Act 2010, for example, prohibits discrimination based on protected characteristics such as race, gender, and disability. Regulations like the Health and Safety at Work Act 1974 ensure that employers provide safe working environments, protecting both physical and mental well-being. Compliance with employment law enhances organisational reputation, reduces legal risk, and builds trust among employees. By standardising employment practices, regulation prevents exploitation and supports fair competition across sectors.

Kathy Daniels argues that employment regulation is essential for balancing the inherent power asymmetry between employers and employees. She emphasises that regulation is not merely reactive but preventative—setting expectations that reduce conflict and promote cooperation. Daniels also notes that employment law plays a critical role in shaping organisational culture, reinforcing values such as fairness, transparency, and respect. “Employment law provides the framework within which the employment relationship operates. It is not just about resolving disputes—it is about preventing them” (Daniels, 2025).

While the aims are commendable, employment regulation presents certain challenges. Compliance can be time-consuming and resource intensive. Daniels suggests that this burden is offset by the long-term benefits of reduced litigation and improved employee relations. Excessive legal constraints may limit managerial flexibility. Yet, legislation like the Flexible Working Act 2023 (GOV.UK) demonstrates that regulation can also promote adaptability and innovation. The effectiveness of regulation depends on enforcement. Daniels warns that without robust oversight, laws may fail to protect vulnerable workers, especially in precarious employment sectors.

From a governance perspective, employment regulation is central to organisational sustainability. It mitigates legal and reputational risk, enhances employee engagement and retention, and supports ethical leadership and corporate responsibility. Regulatory compliance should be viewed not as a constraint but as a foundation for a thriving employment experience.

Email 2 (AC 1.2)

Following the United Kingdom’s departure from the European Union on 21st January 2020, and the end of the transition period on 31st December 2020, the legal status of judgments from the European Court of Justice has changed. However, they have not been entirely disregarded.

Prior to the UK leaving the EU, European Court of Justice rulings were still binding on lower UK courts in matters around EU law. Various acts introduced, including The EU (withdrawal) Act 2018 and the Retained EU Law (Revocation and Reform) Act 2023 (REUL) affected this. The UK could now modify or remove laws previously taken from the EU. ECJ rulings are no longer automatically binding (1st January 2024), however they can still be considered if deemed to be relevant mainly in areas of law where the UK has not changed.

Although courts in the UK do no longer precede ECJ rulings, any decision made prior to the UK leaving the EU will still apply, unless amended or repealed by future UK governments. UK employment law can now evolve independently and separately. Any Employment tribunal that contains EU law can escalate to higher courts for clarification.

One example of this is a legal case regarding holiday pay. Lock v British Gas Trading Ltd (c-539/12 2016). The ECJ ruled that holiday pay must include regular commission, not just a basic salary. This had a big impact on UK employment law by requiring employers to reflect earnings on their holiday pay calculations. This ruling remains binding on UK tribunals and lower courts, as it was made before the end of the transition period of Brexit. UK courts must continue to follow unless the Supreme Court or Parliament decides to change the law. This ensures continued protection of workers’ rights and consistency in pay practices post-Brexit.
Thank you for your query regarding the status of judgments made by the European Court of Justice (ECJ) prior to the UK's departure from the European Union in 2020. This is a nuanced area of law, and I’m happy to clarify the current position.
Judgments handed down by the ECJ before the end of the Brexit transition period (31 December 2020) continue to form part of what is known as "retained EU case law" under the European Union (Withdrawal) Act 2018. These decisions remain relevant and may still be applied by UK courts when interpreting retained EU law, although they are no longer binding in the strict sense. UK courts now have discretion to depart from pre-Brexit ECJ rulings if they consider it appropriate, particularly where there is a compelling reason to do so.
Post-Brexit ECJ judgments—those issued after 31 December 2020—do not bind UK courts. However, they may still be considered persuasive, especially in cases involving retained or assimilated EU law. This shift reflects the UK’s intention to assert legal sovereignty while maintaining continuity where necessary.
A useful illustration of this evolving relationship is the Supreme Court’s decision in Lipton v BA CityFlyer Ltd. The case concerned a flight delay in January 2018, before Brexit, and whether the airline was liable under Regulation (EC) 261/2004. The Supreme Court had to decide whether ECJ case law interpreting “extraordinary circumstances” was still binding. Although the flight occurred pre-Brexit, the Court ruled that it had discretion to depart from ECJ precedent, citing the Withdrawal Act’s framework and interpreting it as allowing retrospective application of UK autonomy in legal interpretation.
This case highlights the complexity of post-Brexit legal transitions and the importance of understanding how retained EU law interacts with domestic legal principles. While ECJ judgments no longer hold automatic authority, they continue to influence UK jurisprudence in meaningful ways.

Thank you for sharing your reflections on the time spent managing employment regulations. I completely understand your desire to focus more of your energy on initiatives that directly enhance the employment experience at the Trust. Employment law is not only necessary but ultimately supportive of our broader goals.

Employment regulation is fundamentally designed to create fairness, consistency, and protection within the workplace. The Chartered Institute of Personnel and Development (CIPD) emphasises that employment law governs the relationship between employers and employees, setting expectations and ensuring that both parties operate within a framework of mutual respect and legal clarity. This legal framework is not merely procedural; it is instrumental in shaping the culture and values of the organisation. When applied thoughtfully, regulation becomes a strategic tool that reinforces our commitment to equity, transparency, and ethical leadership (CIPD, Employment Law Factsheet, 2023).

The objectives of employment regulation are rooted in protecting employee rights, promoting fairness and equality, ensuring health and safety, and supporting organisational integrity. For example, legislation such as the Employment Rights Act 1996 ensures that employees are safeguarded against unfair dismissal, entitled to statutory leave, and guaranteed minimum wage standards. These provisions are not just legal requirements—they are ethical commitments that signal to our workforce that their dignity and well-being are priorities. Anti-discrimination laws and equal pay provisions help foster an inclusive and respectful work environment, while health and safety regulations protect both physical and mental well-being. The CIPD notes that compliance with employment law also enhances organisational reputation, reduces legal risk, and builds employee trust—critical components of a positive employment experience (CIPD, Why Employment Law Matters, 2022).

Even legislation like the Flexible Working Act 2023, empowers employees and enables us to design more adaptive and resilient workforce models. The CIPD’s legal updates highlight that flexible working arrangements are increasingly central to employee engagement, retention, and productivity, especially in the context of hybrid and remote working. By embracing this, we position the Trust as a forward-thinking employer that values work-life balance and inclusivity (CIPD, Flexible Working: Legal Developments, 2023).

Failure to comply with employment regulations can lead to costly litigation, reputational damage, and even criminal penalties. Time invested in regulatory compliance is also an investment in the Trust’s stability and public image. From a governance perspective, this work is not ancillary—it is central to our risk management strategy and long-term sustainability. Evaluating our regulatory efforts through this lens reveals their strategic importance and underscores the need to integrate them into our broader organisational development goals.


Email 3 (AC 2.1) 

Thank you for your query about when it may be lawful to require that a particular role be carried out by either a man or a woman. This falls under the concept of “occupational requirements” in UK employment law and must be applied with care to ensure compliance with the Equality Act 2010.

The key principles under the Equality act 2010, is that it is unlawful to discriminate against someone on the grounds of a protected characteristic, which includes someone’s sex, during recruitment and selection. There are limited exceptions where specifying a particular protected characteristic can be justified as an occupational requirement and not on an assumption or organisations preference (Daniels, 2025).

It may be lawful to require a specific sex for an Intimate personal care role, in certain health and /or social care settings, it may be permissible to require a female employee to provide personal care to women, especially where the service user requests same-sex carers for privacy, cultural or dignity reasons. Another example would be for A female support worker, who may be required for a women-only refuge. Where the residents have experienced domestic violence.

Employers cannot restrict a role to men or women based on assumptions, preferences or generalisations.
Any cases deemed to be not lawful would be classed as direct discrimination.

To be lawful there must be a genuine occupational requirement, related to to the nature and or context of the work involved. The requirement must also be proportionate that is, appropriate and necessary to achieve a legitimate aim (EqA 2010). Also, the role must not be able to be carried out effectively without the protected characteristics.
Thanks for your question regarding when it may be lawful to stipulate that a role in your directorate must be carried out by either a man or a woman. This touches on a key area of discrimination law, and it’s important to approach it with clarity and care.
Under the Equality Act 2010, sex is a protected characteristic, and direct discrimination on the basis of sex is generally unlawful in recruitment and selection. However, the Act provides a limited exception under Schedule 9, known as the “occupational requirement” defence. This allows an employer to specify that a job must be performed by someone of a particular sex if it can be shown that this is a proportionate means of achieving a legitimate aim, having regard to the nature or context of the work.
For example, it may be lawful to require a female support worker in a women’s refuge, where the role involves providing intimate or sensitive support to women who have experienced trauma. The justification here would be based on the need to protect the privacy, dignity, and emotional safety of service users, and the requirement must be objectively justified as proportionate to that aim.
Conversely, it would not be lawful to impose a gender requirement simply based on preference or tradition. For instance, stating that a receptionist must be female because previous postholders were women would not meet the legal threshold. The occupational requirement must be essential to the role and not merely convenient or stereotypical.
A recent case, Donnelly v PQ, illustrates this principle. The employer, a disabled woman, argued that she needed a female carer for reasons of privacy and dignity. While the tribunal accepted that this could be a legitimate aim, it found that the way she handled the situation—by extending the male carer’s probation without explanation—was not a proportionate response. The tribunal concluded that she could have achieved her aim in less discriminatory ways, such as overlapping shifts with female carers.
In summary, occupational requirements based on sex must be applied cautiously and only where they are essential to the role, proportionate, and clearly justified. If you’re considering applying such a requirement, I’d recommend documenting the rationale and seeking legal advice to ensure compliance.

This touches on a key area of discrimination law, and it’s important to approach it with clarity and care.

Under the Equality Act 2010, sex is a protected characteristic, and direct discrimination on the basis of sex is generally unlawful in recruitment and selection (Equality Act 2010, Section 13). However, the Act provides a limited exception under Schedule 9, known as the “occupational requirement” defence. This allows an employer to specify that a job must be performed by someone of a particular sex if it can be shown that this is a proportionate means of achieving a legitimate aim, having regard to the nature or context of the work (Equality Act 2010, Schedule 9, Part 1, Paragraph 1).

For example, it may be lawful to require a female support worker in a women’s refuge, where the role involves providing intimate or sensitive support to women who have experienced trauma. The justification here would be based on the need to protect the privacy, dignity, and emotional safety of service users. The CIPD notes that occupational requirements must be objectively justified and applied narrowly, with a clear link between the requirement and the duties of the role (CIPD, Recruitment and Selection: Legal Considerations, 2023).

Conversely, it would not be lawful to impose a gender requirement simply based on preference or tradition. For instance, stating that a receptionist must be female because previous postholders were women would not meet the legal threshold. The Equality and Human Rights Commission (EHRC) guidance makes clear that occupational requirements must not be based on assumptions or stereotypes, and must be essential to the role rather than merely convenient (EHRC, Employment Statutory Code of Practice, 2011, para. 13.57).

A recent case, Donnelly v PQ (2022), illustrates this principle. The employer, a disabled woman, argued that she needed a female carer for reasons of privacy and dignity. While the tribunal accepted that this could be a legitimate aim, it found that the way she handled the situation—by extending the male carer’s probation without explanation—was not a proportionate response. The tribunal concluded that she could have achieved her aim in less discriminatory ways, such as overlapping shifts with female carers (Employment Tribunal Decision, Donnelly v PQ, 2022).

In summary, occupational requirements based on sex must be applied cautiously and only where they are essential to the role, proportionate, and clearly justified. The CIPD advises that employers should document the rationale for any such requirement and seek legal advice to ensure compliance with the Equality Act and best practice in recruitment (CIPD, Employment Law Factsheet, 2023).


Email 4 (AC 2.2)

Thank you for your request regarding the proposed upgrading of the two HCA’s from the standard A grade to the higher B grade. Before considering this request, it is important to highlight ensuring full compliance with the Equality Act 2010, and in particular the provisions relating to equal pay and non-discrimination on the basis of sex.

Under the Equality Act 2010, both men and women are entitled to equal pay for equal work, which includes, like work, similar or broadly the same (Daniels 2025). An established Job evaluation scheme or work of equal value, requiring similar levels of effort, skill and responsibility.

In this case, if the two male HCA’s are performing the same or similar duties as the majority of other HCA’s on Grade A (80% of whom are female), upgrading them without objective justification could give rise to a claim of unequal pay and sex discrimination. An equal pay claim requires a comparator, meaning an individual of the opposite gender performing the same or equivalent work but receiving higher pay (ACAS, 2025).

Promoting only male HCA’s in a predominantly female staff group may be viewed as discriminatory unless there is a clear, evidence-based rationale. Female HCA’s doing the same or equivalent work could bring an equal pay claim if they are not offered the same opportunity to progress (CIPD, 2025), particularly if no transparent and fair process has been followed by the Trust.

To ensure fairness, we must have a clear reason for the upgrade, by conducting a transparent process, and any regrading should be open to all HCA’s based on the agreed criteria. This could be taking on additional duties, higher competencies or supervisory roles. Assess whether the 2 HCA’s job descriptions differ significantly from their peers, if so, a formal Job evaluation process should then be carried out.

While I appreciate your intention to recognise high performing staff, any deviation from standard grading practices within the Trust must be justifiable and consistent with employment policies and compliant with equal pay legislation.

I would be happy to support a properly managed and fair review of the roles if you believe they merit grading.


Email 5 (AC 3.1)    

Thank you for raising your concern regarding the radiographer who recently resigned. Under the Employment Rights Act 1996, constructive dismissal occurs when an employee resigns in response to their employer’s fundamental breach of contract (in this case his change of working hours). 

For a claim to be successful, the employee must show A fundamental breach of the contract by the employer. This can be a breach of the express terms (in this case a change to working hours) or implied terms. That the employee resigned in response to the breach and did so without unreasonable delay. That the breach was serious enough to justify his resignation.

In normal cases, a change in working hours would have been consulted with the individual along with HR and his union representative. If his contract had stated specific working hours such as day shifts, and then he was told he would work night shifts, then this could be seen as an unreasonable change (Daniels, 2025). Such changes if not consulted on will support a claim constructive dismissal.

Employees wishing to bring a claim for constructive dismissal must submit it to the Employment Tribunal within 3 months less one day from the effective date of termination or last day of employment. If the radiographer does not submit their claim within the 3 months, then any claim is likely to be dismissed as out of time. Only certain circumstances would apply; ACAS early conciliation can pause the clock on the time limit (ACAS 2025).

Recommended actions would be to gather information on any documentation of the radiographer’s change, and how it was communicated. Did consultation take place? Any mitigation offered? Also, a review of their contract to see if working hours were fixed or flexible? This will prepare for any contact and help to defend against a claim by demonstrating that there was no breach of contract, and that the changes were small or reasonable under the terms of employment, or that the employee was happy and accepted any changes.

Please let me know if you would like help reviewing the specific documentation related to the change or preparing for a possible claim. It would be for the best if we take a proactive approach in managing this risk.

Email 6 (AC 3.2)

While I appreciate the desire to move forward efficiently with the re-organisation within your directorate, it is important to ensure that the process strictly complies with UK employment law, particularly the redundancy and consultation obligations set out in the Employment Rights act 1996, the trade union and Labour relations (consolidation) Act 1992 (TULCRA), and relevant case law. A failure to comply can lead to costly and time-consuming legal claims, including unfair dismissal.

Redundancy must be based on the role, not the individual. So, by picking out the poorest performers could be viewed as unfair dismissal, unless performance is part of a fair and transparent selection process.

To avoid claims of unfair dismissal, a fair process must include, A meaningful consultation process. Where 20 or more redundancies are proposed, a collective consultation is legally required. For 50 staff the consultation will last for at least 30 days (GOV.uk). A fair selection criteria must be carried out, being objective, consistent and transparent criteria must be applied (this includes skills, qualifications, disciplinary record and attendance). Other alternatives must be considered, including redeployment or voluntary redundancies. The Trust must ensure any redundancy is unavoidable or it could result in a wrongful dismissal claim. All Employees have a right to appeal against their selection for redundancy (ACAS, 2025).

All employees who have more than 2 years continuous service that are selected for redundancy must receive statutory redundancy pay. 

By following the correct procedure whilst being compliant and treating all employees fairly, will help avoid future legal costs.

I would be happy to support you in developing a redundancy plan and relevant documentation to ensure the process is efficient and legally sound.
Thank you for outlining your plans regarding the upcoming reorganisation and proposed redundancies. I appreciate your urgency in wanting to move swiftly, but I must advise that redundancy is a legally sensitive process and must be handled with care to ensure compliance with UK employment law and to avoid potential claims of unfair dismissal.
Under the Employment Rights Act 1996, redundancy is defined as a dismissal that occurs when an employer needs to reduce its workforce due to business closure, workplace closure, or diminished need for employees to carry out work of a particular kind. It is crucial to distinguish redundancy from performance-related dismissal, as the latter falls under capability or conduct and must follow a separate disciplinary procedure. Redundancy must be based on the role being no longer required—not the individual’s performance.
The law requires employers to follow a fair and transparent process. This includes consulting with affected employees before any final decisions are made. If 20 or more redundancies are proposed within a 90-day period at a single establishment, collective consultation is mandatory. This involves engaging with recognised trade unions or elected employee representatives and must last a minimum of 30 days. For fewer than 20 redundancies, individual consultation is still required and must be meaningful, giving employees the opportunity to understand the reasons, ask questions, and suggest alternatives.
Selection for redundancy must be based on fair and objective criteria, such as skills, qualifications, attendance, and disciplinary record. Using performance alone as a basis for selection—especially without a documented and fair appraisal process—risks breaching the Equality Act 2010 and could be challenged as discriminatory or procedurally unfair.
In short, while streamlining the process may seem efficient, bypassing consultation or relying solely on perceived performance risks significant legal exposure. I recommend we proceed with a structured consultation plan and ensure all selection criteria are clearly documented and defensible.
Please let me know if you’d like support drafting the consultation framework or reviewing the selection matrix.

Thank you for outlining your plans regarding the upcoming reorganisation and proposed redundancies. Redundancy is a legally sensitive process and must be handled with care to ensure compliance with UK employment law and to avoid potential claims of unfair dismissal.

Under the Employment Rights Act 1996, redundancy is defined as a dismissal that occurs when an employer needs to reduce its workforce due to business closure, workplace closure, or a diminished need for employees to carry out work of a particular kind (Employment Rights Act 1996). It is crucial to distinguish redundancy from performance-related dismissal, which falls under capability or conduct and must follow a separate disciplinary procedure. Redundancy must be based on the role being no longer required—not the individual’s performance (CIPD, Managing the Redundancy Process, 2024).

The law requires employers to follow a fair and transparent process. This includes consulting with affected employees before any final decisions are made. If 20 or more redundancies are proposed within a 90-day period at a single establishment, collective consultation is mandatory under the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA 1992, s.188). This involves engaging with recognised trade unions or elected employee representatives and must last a minimum of 30 days. For fewer than 20 redundancies, individual consultation is still required and must be meaningful, giving employees the opportunity to understand the reasons, ask questions, and suggest alternatives (GOV.UK, Redundancy: Your Rights).

Selection for redundancy must be based on fair and objective criteria, such as skills, qualifications, attendance, and disciplinary record. The CIPD advises that selection criteria should be consistently applied and clearly documented to avoid bias or discrimination (CIPD, Redundancy Selection Criteria, 2022). Using performance alone—especially without a robust and transparent appraisal process—risks breaching the Equality Act 2010 and could be challenged as discriminatory or procedurally unfair.

This principle was tested in the case of Williams v Compair Maxam Ltd [1982]  where the Employment Appeal Tribunal held that a fair redundancy process should include consultation, objective selection criteria, and consideration of alternative employment. The employer’s failure to apply fair selection methods led to a finding of unfair dismissal. Similarly, in Bessenden Properties Ltd v Corness [2021] EAT 93, the tribunal found that the employer’s reliance on subjective performance assessments without a transparent scoring system rendered the redundancy process unfair.

In short, while streamlining the process may seem efficient, bypassing consultation or relying solely on perceived performance risks significant legal exposure. I recommend we proceed with a structured consultation plan and ensure all selection criteria are clearly documented and defensible.

Please let me know if you’d like support drafting the consultation framework or reviewing the selection matrix. I’d be happy to assist in ensuring the process is legally sound and aligned with best practice.

Email 7 (AC 3.3)   

As you prepare to enter preliminary discussions with our neighbouring trust regarding a potential merger with the centralization of our respect pharmacy operations, it is important to be aware of the legal implications for staff under the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE). If the trusts merge and all pharmacy services are transferred to our Trust, TUPE is likely to apply. 

Employees transferring will have their contracts automatically transferred to our Trust on their existing terms and conditions. This includes continuity of service, annual leave entitlement and notice periods. The Trust will assume all contractual rights, and any agreements in place prior to the transfer will apply (CIPD, 2025).

Employees cannot be dismissed because of the transfer, unless the dismissal is for a valid economic, technical or organisational (ETO) reason. Any dismissal found to be connected with TUPE but not for a valid ETO reason may result in claims of automatically unfair dismissal.

Both Trusts have a legal duty to inform and consult affected employees along with their Trade Union representatives. This includes that a transfer is taking place. When and why the transfer is happening. The legal, economic and social implications. Whether any changes will affect staff.

If the merger does proceed, it is crucial to identify the affected employees from both Trusts. Engage early with Unions and staff representatives. Ensure that consultation obligations are fulfilled and plan for any potential ETO-related organisational changes carefully, supported by HR and legal advice.
All staff should be encouraged to raise any concerns and issues so that they can be addressed in the early stages of consultation.

I would be happy to assist with planning for TUPE related risks and processes should negotiations proceed further.
Thank you for briefing me on the preliminary discussions regarding the potential merger of our pharmacy operations with the neighbouring Trust. If the merger proceeds and involves the transfer of services or staff from one Trust to another, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) will likely apply. These regulations are designed to protect employees when the business or service they work for changes hands.
TUPE ensures that employees assigned to the part of the organisation being transferred will automatically move to the new employer on their existing terms and conditions. This includes continuity of employment, protection against dismissal solely due to the transfer, and the preservation of contractual rights such as pay, holiday entitlement, and pension arrangements (subject to specific pension provisions). Both the outgoing and incoming employers have a duty to inform and consult affected employees or their representatives before the transfer takes place. Failure to do so can result in claims for compensation at an employment tribunal.
In the context of our proposed pharmacy merger, if staff from the neighbouring Trust are assigned to the pharmacy function that is being centralised within our Trust, they would likely be covered by TUPE. Their employment would transfer to our Trust, and we would inherit their employment contracts and obligations. It’s important to note that TUPE applies regardless of the size of the organisation or the number of employees involved, and it covers both public and private sector transfers where the identity of the employer changes.
For example, if a group of pharmacists currently employed by the neighbouring Trust are dedicated to delivering pharmacy services that will now be provided by our centralised unit, they would be considered part of an “organised grouping of employees” and would transfer to our employment under TUPE. Their roles, terms, and protections would remain intact unless changes are made for economic, technical, or organisational reasons that justify a variation—and even then, consultation and agreement are required.
I recommend we begin early engagement with HR and legal advisors to ensure the process is compliant and transparent. This will help maintain trust and minimise disruption for affected staff.
Please let me know if you’d like a briefing paper or further detail on the consultation obligations.

Thank you for briefing me on the preliminary discussions regarding the potential merger of our pharmacy operations with the neighbouring Trust. While I understand the strategic rationale for centralising services, it is essential to recognise that if the merger proceeds and involves the transfer of services or staff from one Trust to another, the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE) will likely apply. These regulations are designed to safeguard employees’ rights when the business or service they work for changes hands (TUPE 2006, SI 2006/246).

TUPE ensures that employees assigned to the part of the organisation being transferred will automatically move to the new employer on their existing terms and conditions. This includes continuity of employment, protection against dismissal solely due to the transfer, and the preservation of contractual rights such as pay, holiday entitlement, and pension arrangements—although occupational pensions are treated separately under Regulation 10 of TUPE and may require additional consideration (ACAS, TUPE Guidance, 2025).

Both the outgoing and incoming employers have a statutory duty under Regulation 13 of TUPE to inform and consult affected employees or their representatives before the transfer takes place. This includes providing details about the transfer, its timing, and any implications for the workforce. Failure to comply with these obligations can result in claims for compensation at an employment tribunal, with awards of up to 13 weeks’ pay per affected employee (TUPE 2006, Reg. 15; GOV.UK, TUPE and Employee Rights).

In the context of our proposed pharmacy merger, if staff from the neighbouring Trust are assigned to the pharmacy function that is being centralised within our Trust, they would likely be covered by TUPE. Their employment would transfer to our Trust, and we would inherit their employment contracts and obligations. It is important to note that TUPE applies regardless of the size of the organisation or the number of employees involved. It covers both public and private sector transfers where the identity of the employer changes (CIPD, TUPE Factsheet, 2025).

For example, if a group of pharmacists currently employed by the neighbouring Trust are dedicated to delivering pharmacy services that will now be provided by our centralised unit, they would be considered part of an “organised grouping of employees” whose principal purpose is to carry out the relevant activities. The European Court of Justice clarifies that employees must be assigned to the part of the business being transferred, not merely associated with it. Their roles, terms, and protections would remain intact unless changes are made for economic, technical, or organisational (ETO) reasons that justify a variation. Even then, consultation and agreement are required, and any dismissal connected solely to the transfer would be automatically unfair unless justified by an ETO reason (TUPE 2006, Reg. 7).

[bookmark: _Hlk210150721][bookmark: _Hlk210150911]Case law has further clarified the risks of mishandling TUPE obligations. In Litster v Forth Dry Dock and Engineering Co Ltd [1989] ICR 341, the House of Lords held that employees dismissed immediately before a transfer, in an attempt to avoid TUPE obligations, were still protected. This case underscores the importance of timing and intent in redundancy or restructuring decisions. Similarly, in Manchester College v Hazel and Huggins [2014] EWCA Civ 72, the Court of Appeal ruled that changes to terms and conditions post-transfer were void because they were not based on genuine ETO reasons.

TUPE is a complex and protective framework that must be navigated with precision. Early engagement with HR and legal advisors is essential to ensure compliance, transparency, and fairness. This will help maintain trust, minimise disruption, and reduce the risk of legal claims from affected staff.
.
Email 8 (AC 4.1)

UK workers, including casual, zero hours and bank staff are entitled to a minimum of 5.6 weeks paid holiday per year under the Working Time Regulations 1998. The Supreme Court (2022) ruled that part-year workers, like bank staff, should not have their holiday entitlement reduced based on the number of weeks they work. Instead, they are entitled to the full 5.6 weeks of leave, calculated based on their average weekly pay over a 52-week reference period that excludes weeks with no pay (Daniels, 2025).

Following various court rulings including Lock V British Gas, holiday pay must be based on average pay, not just basic hourly rates. For bank staff this means all pay elements regularly earned must be included, these could be enhancements, overtime, weekend working or night shifts. Holiday pay should reflect their normal earning patterns (ACAS, 2025).

As of April 2024, for irregular and part-year workers, including many NHS Bank staff, the government reintroduced a method that allows employers to calculate holiday pay as 12.07% of hours worked. This reflects the proportion of annual leave entitlement per Anum.

From January 2024 for leave beginning on or after 1 April 2024 employers can use 12.07% as long as it is based on actual hours worked as well as being consistent with regulations. Or alternatively, employers can use a 52-week reference period to calculate average weekly pay, especially where pay varies significantly from week to week.
The Working Time Regulations 1998 also set out key protections for working time. These include a maximum average working week of 48 hours (unless the worker opts out), a right to 11 consecutive hours of rest in every 24-hour period, and one full day (24 hours) of rest per week or 48 hours every two weeks. Workers are also entitled to a 20-minute rest break if their daily working time exceeds six hours. These statutory rights are especially relevant for NHS workers such as bank nurses, who may work irregular shifts and must be protected from fatigue and burnout (ACAS, 2024).
In going forward it is important that the Trusts payroll system used for the Bank staff is applying holiday pay correctly, and that the Bank staff can see clearly how their holiday pay is calculated via their payslips.

Please let me know if you need support reviewing local arrangements or preparation for guidance for staff.

Email 9 (AC 4.2)

Congratulations and thank you for reaching out to discuss your leave options around both maternity leave and shared parental leave. Both offer valuable time to care for your baby, but they differ in structure and flexibility.
Maternity leave is a statutory entitlement for pregnant employees. Maternity leave is taken in one continuous block; however you can return earlier with notice. Employees are allowed up to 52 weeks of leave, which includes 26 weeks of Ordinary Maternity Leave (OML) and 26 weeks of Additional Maternity Leave (AML). During this period of leave, your employment contract remains in place, meaning your terms and conditions remain the same except for pay (Daniels, 2025). Statutory Maternity Pay (SMP) is available for up to 39 weeks, with the first six weeks paid at 90% of your average earnings and the remaining weeks paid at a rate or 90% of earnings, whichever is lower. If you do not qualify for SMP, you may be eligible for Maternity Allowance.
One key benefit of maternity leave is the right to return to the same job if OML is taken or a total of 26 weeks or less of leave, including any period of shared parental leave. If leave exceeds this, and the previous role is no longer available, you must be offered a suitable alternative with no less favourable terms and conditions (CIPD, 2024).
Shared Parental Leave (SPL) is a more flexible option that allows eligible parents to share up to 50 weeks of leave and 37 weeks of pay, which can be taken together or separately. This flexible option lets both parents time off work at the same time or to alternate their leave, ensuring that one parent is always at home with the child during the first year. To qualify for SPL and Shared Parental Pay (ShPP), both parents must meet specific eligibility criteria. You and your partner must have worked for at least 26 weeks in the 66 weeks before the due date and earned at least £390 across any 13 of those weeks. Also, both parents must have been continuously employed with the same employer for at least 26 weeks before the 15th week before the due date and earn at least £123 per week on average.
If you want to take the full 12 months off and your partner doesn’t need time off, maternity leave may be simpler. If you would prefer to share the leave and take time off at different stages, then shared parental leave may offer a lot more flexibility. You will need to consider what works best for your family’s needs, your partners employer’s policies, and your financial situation.
I would be more than happy to talk you through in more detail, or help you access any local HR or payroll advice, covering our Maternity and Family friendly provision policy, eligibility and pay entitlement.


Email 10 (AC 4.3)

Thank you for sharing the flexible working request, I understand your concerns about setting a precedent; however, its important that we manage these requests within the framework of current UK employment law and our responsibility as a public sector employer to deal with such requests fairly and consistently.

Under the Employment Relations (Flexible working) Act 2023, which came into effect in April 2024, all employees have a day-one right to request flexible working. Employees no longer need 26 weeks’ continuous service before making a request (GOV.UK 2024).

Employees can make a maximum of 2 requests per year, and employers need to respond within two months. There is no requirement for the employee to explain the effect of the change on the organisation. Employers must still give the request reasonable consideration and can only refuse it for specific business reasons.

Employers may lawfully refuse a flexible working request only on one or more of these statutory grounds that are; Detrimental on performance, a detrimental impact on ability to meet customer demand, A burden on additional costs, the inability to reorganise work among existing staff, inability to recruit additional staff, insufficiency of work during the periods the employee proposes to work, planned structural changes and a detrimental effect on quality (CIPD, 2024). The reason for refusal must be based on evidence and impact specific to the role and department, not solely on a general concern that others may make similar flexible working requests.

When considering the request, assess it objectively, can the role be performed from home three days per week without negatively affecting service delivery. It is always best practice to meet with the employee to discuss their request, exploring potential compromises such as hybrid working and a trial period, and fully understanding the employees rationale. While consistency is important, each request needs to be considered on its own merits. Refusing a request to deter other asking the same, could be seen as discriminatory or procedurally unfair. Always document your final decision. If the request is refused, ensure the reasons fall within the permitted statutory grounds and are backed up by evidence.

While operational concerns are valid, our obligation is to ensure each request is handled fairly, transparently, and in line with legal requirements.

I would be happy to support you in reviewing this particular case or developing a consistent approach for future requests across the departments.
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