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UNIT3: LEARNINGOUTCOMES

 Differentiate between registered and unregistered land

 Differentiate beween how the seller deduces title to the buyer in registered and
unregistered land

» QOutline how official copies are set out in registered land

» Explain the requirements of a good root of title for unregistered land

« Explain how to analyse the title deeds listed in an epitome of title

« Summarise issues that might be revealed in the investigation of title and the further

action required




INVESTIGATIONOF TITLE BUYER

* The process of establishing who owns the property and whether therems T

are any rights or rules which could affect the owner’s use and
enjoyment of it.
* Why is this necessary for buyer/lender?
o solicitor actmg for the buyer will need to check:
m that the seller owns the property
= whether there 1s anything that burdens the seller’s 1.e a
restrictive covenants agamst the intended use or rights of way '
in favour of a neighbour.

o a bankorbuilldmng society considering lending money and taking

e

security over a property will have similar concemns

® Jender will want to ensure that if the borrower defaults on the
loan, the property can be sold on the open market for at least

as much as 1s outstanding on the loan, with mmimal issues



INVESTIGATIONOF TITLE SELLER

* Why necessary for seller?
o Seller’s solicitor will also need to mvestigate their client’s
title:
®m anticipate any problems in advance.
m to produce the first draft of the contract of sale.
 Under a sale contract the default position is the
seller to sell the property ‘free from mcumbrances’
(1e third party rights that bind the property and
maybe a problem for the buyer/ lender) unless the &
seller states otherwise,
*any mcumbrances need to be identified and

specified in the contract at the earliest possible

stage.




REGISTEREM UNREGISTERHAND

 Historically, all title to land was proved by paper title deeds.
 ThelLand Registration Act of 1925 introduced a system in England and Wales which was

designed to ensure that ownership of land was registered in a central database: HM Land

Regqistry.

* Now compulsory in England and Wales to register an unregistered title when triggered

(ncluding change of owner)

* Most and owned by the Crown, aristocracy and Church has not been registered because 1t has

never been sold

 Government aim to have the whole of E&Wregistered by 2030 AMLand £k
Reqistry "L&%

» Stillneed to be aware of process to mvestigate title for registered and unregistered title


https://www.gov.uk/government/organisations/land-registry
https://www.gov.uk/government/organisations/land-registry

FREEHOLIREGISTEREDAND

Seller’s solicitor needs to obtain copies of theegister
of title for the property -called ‘official copies’.
Theywill also need to get a copy of the Land Registry
plan for the property, called ‘title plan’.

Example title re gister

How to read the title plan

Lo Frgretry #

I::H:I.-Hj-al mﬂg 1 ol e e TN LR B i ik 16 17 XN
Ierg;EE'rﬂf "o olflis’ Ly s e welem e B e Eoam

HI!! LW R R B
Ty ey ey o el ey o e e Y e gy e g
T el oS Tl Mallaenl o [ull Ce ey

e al T e nlln e gl
P w17y e e e P ]
ms Ee R s S

(I LR T J.-.:lnqr-..rl.-l-rl_ Fal Ty B
BT T T DT TR
Vo P i T 0 F b Ll By

I s PR AR O L Sy e
Cileme N -h.—-—-— R AR L

= e |
i D B e Ty R W e

B Pty rogonr
e reprser il om S repeasrs | ke oeman ] - e sen



https://landregistry-deeds.co.uk/2016/09/16/read-title-register/
https://landregistry-deeds.co.uk/2016/09/16/read-title-register/
https://www.gov.uk/government/publications/how-to-read-a-title-register-and-title-plan/how-to-read-a-title-plan
https://www.gov.uk/government/publications/how-to-read-a-title-register-and-title-plan/how-to-read-a-title-plan
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DEDUCTIONOF TITLE

» ‘Deduction of title’ is the tern used for the seller’s
obligation to prove their ownership of the property they
are trying to sell—i.e by producing documentary evidence
of title to the buyer.

 Title to be deduced before exchange of contracts. To
ensure the buyer to be prevented from raising any issues
after exchange of contracts (once parties are legally
bound to buy/sell)

» With registered land, the seller should supply to the buyer,

at their own expense, official copies that are less than six
months old, and any documents noted on the register.



ACTIVITY T REVIEWINGIMLRDOCS

* Access the specimerntitle register and the specimentitle plan

from Land Registry website.
» Summarise what these documents show/contain
o Tip: follow the guidance mdicated by Iland registry on the

documents


https://landregistry-deeds.co.uk/wp-content/uploads/2016/09/How-to-read-your-Title-Register.pdf
https://www.gov.uk/government/publications/how-to-read-a-title-register-and-title-plan/how-to-read-a-title-plan

FREEHOLUNREGISTERHAND

« Check whether the land is already registered or is the subject

of a pending application for first registration.

« Possible that a third party has lodged acaution against first P ——
re gistration, warning that they have an mterest m the land, landRegistry )
such as an easement. Search of the Index Map -
- SURIUTIRN e I e G WO
* When first registration 1s lodged: T S -
o HMIR will ‘warn off’ the cautioner fm““‘; = -
= ojve them a mited period to establish their rights over “"m a":”::.?:;':;"“.“'““
the land o=
= 1f they cannot do so, the registration will proceed and o

the cautioner will lose their rights.
* These checks can be done by an Index Map search (SIM) at
HMIR, accompanied by a plan of the property




DEEDS

* |f title unregistered: title is proved by the titledeeds.
* Seller provides the buyer with copies of the title deeds (K]

and, - sale of the whole of the property, hands the ':' | '_ = | o
origmals to the buyer on completion. Il Lmr[‘.{_,uu'l.'llﬁlmi.ll'l.-

* sale 1s of part, keep the origmaltitle deeds and hand over

certified copies on completion.

* On completion, buyer’s solicitor exammes the original title

deeds against the copies theyreceived to checktheyare |

the same

o this process is referred to as ‘verification of title’.
o a memorandum of the sale of part is marked on the

origmal deed.




-
DEDUCTIONOF TITLE =1

* This is the process of reviewing the paper deeds
which have been used to transfer ownership of
the property in the past, and establish a timeline
from the original Deed the ROOT’

* These typically mclude conveyances, mortgages,

assents (between personal representatives and a
beneficiary under a will), deeds of gift and land
charges searches.

* Seller’s solicitor will usually be able to obtam the
title deeds from the client or from ther mortgage
lender



EPITOMEOF TITLE

» The seller’s solicitor will then prepare arfepitome of title’ . i.e a
schedule of all the documents from and mcluding the root up until the
present day.

* The documents should be numbered and listed m chronological order.

* Attached to the epitome are copies (rather than originals) of each of

these documents.
Epitome of Title
relating to freehold property known as:
56 Black Horse Drive, Dorking, Surrey RH4 55]

Fpslowse o Ty

No. Date Description of Document Evidence Original to be
including parties and event supplied handed over at
completion?

1 25/05/1955 Conveyance by (1) Mark Philip to Photocopy Yes
(2) Simon Andrew

2 25/05/1955 Mortgage Deed between (1) Photocopy Yes
Simon Andrew and (2) Mitford
Bank Limited




REQUIREMENTOFA GOOD ROOTOF TITLE

A valid root of title must: After identifying the root of title

Check the root deed and all subsequent deeds for:

Show ownership
Demonstrates seller's full legal and equitable interest e Chain of ownership

* Description of the land
* Stamp duties

e I[ncumbrances

* Execution

e Land Charges searches

Identify the land
Contains a clear description of the property

Be free from doubt
Does not raise questions about the seller's title

Be at least 15 years old

Key sources:

Law of Property Act 1925, s44




CHAIN OF OWNERSHIP —

* There should be an unbroken chain of ownership from the
owner in the root to the present seller.

* There should be documentary evidence of every change of
ownership.

* The person who acquired the property in the last document
should be the same person transferring/selling title in the nex
document... and so on

« Sometimes if the owner has died, the property will vest in thei

Personal Representatives (PRs), in which case the grant of
probate identifying the PRs must also be produced to establis
it was them who transferred title in the next document in the
chain.



DESCRIPTIONOFLAND

* The title deeds need to be checked to ensure the description |
of the property is consistent throughout.

» Frustratingly, plans in different title deeds do not always tally gu Bl o L L.H., Ll )
with each other.

* This is particularly likely where the deeds include one or more -n
conveyances of part, indicating the land was once part of a

larger estate
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STAMPDUTY

Before December 2003

e Most conveyancing documents required stamp duty
e Payment evidenced by an embossed stamp on the deed

e Ad valorem duty depended on the purchase price
e L ow-value transactions could qualify for exemption or reduced

rates with a certificate of value
e Exemptions included mortgages after 1971 and some
gifts/assents after 30 Apr 1987




STAMPDUTY

Additional Historical Requirements
e From 1931, some conveyances had to be sent to Inland

Revenue

* These received a Particulars Delivered (PD) stamp

e Missing PD stamps could indicate completion problems and
penalties

Why It Matters
e Check the correct duty was paid at the time

Modern Position
e SDLT replaced most stamp duty on property transactions on 3

Dec 2003 .



INCUMBRANCES

 Each title deed should be checked for incumbrances

I.e easements and covenants

 Easements will often begin with the words ‘EXCEPTING
AND RESERVING’

This indicates m an earlier sale, the seller reserved an

casement over the land being sold, such as a right of way.

* The words SUBJECTTO’ are used to mmtroduce an
incumbrance, such as an obligation to pay towards the
maintenance of a road.

* You may also find restrictive and positive covenants the

buyers entered mnto on previous sales




-~

EXECUTIONAS A DEED ' ? "

« Each document should be checked to ensure that it was properly

executed.
* Most documents in a conveyancing transaction will need to be

executed as a deed (s 52 Law of Property Act 1925), so the
formalities for execution as a deed must have been complied with.}
* A deed is defined in s 1(2.aw of Property (Miscellaneous
Provisions) Act 1925and must:
(a) be m writing
(b) make it clear on the face ofit that it is a deed
(¢c) be signed by the person granting the mterest in the presence

of a witness who ‘attests’the signature (ic provides evidence of it)

(d) be delivered as a deed.



LANDCHARGESSEARCHES

Class of
lang Interest
_ o _ _ portected
« Some incumbrances, notably restrictive covenants, will only bind charge
unregistered land if they are correctly registered as a land charge at 1 estate
the central Land Charges Department Cw) SR
- Immediately after an incumbrance was created, the solicitor acting for D) acrzigztge
the benefitting land should have registered the land charge.
DXii) an equitable
* The registration should have been against the name of the person (the casement
‘estate owner’) who owned the legal estate in the land bound by the |
_ F a Home Right
Incumbrance.




LANDCHARGE WHATTO DO?

* As part of an investigation of an unregistered title, a solicitor must ensure that valid searches have been
made against the names of all the estate owners revealed in the epitome of title and the attached
documents, even if their period of ownership predates the root of title.

* The search, on form K15, should be against each estate owner for the period that they owned the land.

* Only the years need be entered onto the K15 form, not the precise dates.

* If there is uncertainty about the exact years someone owned the land, then the search should be for any years
that the individual might have done so. So, if in doubt, the solicitor should search back to 1926, when the land

charges system was introduced. It is possible to rely on valid searches done by others in the past, on previous
sales.



ACTIVITY 2: UNDERTAKINGEARCHES

* You act for the buyer of this unregistered Epitome of Title
relating to freehold property known as:
property in ESSGX. The Seller iS Katie 132, North Street, Rochford, Essex RM1 1TE
Chambers. You have established that the
No. Date Description of Document including Evidence Original to be
. . arties and event supplied handed over at
1975 Conveyance is a good root of title, i " complation?
. . 15/06/1948 Conveyance by (1) Eileen Fowler to Photocopy Yes
but you have been provided with the (2) James Wrigh
) ) 1 23/04/1975 Conveyance by (1) James Wright to Photocopy Yes
1948 Conveyance as it grants a right of (2) Frederick Bunhil
. 2 23/04/1975 Mortggge Dee_d between (1}‘ Photocopy No
way that is referred to, but not iatond Bk L otene
reprOd uced | n the 1 975 Conveyance . 05/05/1979 Death certificate of Frederick Bunhill Photocopy No
3 09/08/1979 Grant of Probate to Julian Andrewes Photocopy No
- To determine potential charges, Skl
4 06/09/1979 Assent made by (1) Julian Andrewes Photocopy No
o and Thomas Taverner
who's title should you undertake t0 (2) Kote Chambers

searches against?



ISSUESTHATMAY BEUNCOVERERDREGAND UNREG)

Covenants Mines and minerals

Unkown covenants

Co-ownership Mortgages

Home Rights




EASEMENTS

* Most common easements areights of way , rights of drainage

and rights of support .

The right to use
appear in the Charges register, but theymay also appear in the anOther person's ’and
Property register for a specific purpose.

Also m the Property register will be financial obligations Tom IS a”owed

* Registered land: easements that burden the property should

to contribute attached to easements that benefit the property, tO go through
such as ‘a right to use a driveway on a neighbour’s property subject Mary’s ’and tO

to paymng one half of the maintenance costs’ get to the
road.
 Unregistered land, ecasements are usually granted or reserved He has an
immediately in the first operative paragraph of the conveyance,
y P paragrap : easement.

just after the words that convey the property to the buyer _



« Sellers may reserve mines and minerals when selling land,

preventing transfer to buyers.

Inregistered land , noted in the Property Register.

In unregistered land , included in the conveyance.

* Coalmterests are vested in the Coal Authority (Coal Industry
Act 1994) — Coal mining search required.

* Solicitor should conduct an ndex Map search to check

separate mmeral ownership.



CO-OWNERSHIP

When two or more people ceown a property:
- the legal interes t can only be held under ajoint tenancy;

- equitable interest in a property can be held as joint tenants ortenants in common

Joint tenants have an equalinterest in the property (interest not share - theyall own the whole).
o If 1of 2 jomnt tenants dies, the other will automatically become the sole owner of the whole property

o It will not be possible for either of them to leave their share of the property to anyone else by will.

Tenancy in common can own either equal or unequal shares.

o If one dies, share will be mherited by will or intestacy and will not pass automatically to the survivor.

o It canbe left by will to anyone the tenant in common chooses (no right to survivorship)
* Registered land: assume equitable interest is joint tenants unless a standard FORM A restriction
appears in the Proprictary register : ‘RESTRICTION. No disposition by a sole proprietor of the registered
estate (except a trust corporation) under which capital money arises is to be registered unless
authorised by an order of the Registrar or the court”

* Unregistered : conveyance will state how equitable interest held _



COVENANTS

* Covenant is a promise to do or not to do something

C: Charges register

This register contains any charges and other matters that affect the land.

(positive or restrictive)

1 i

« Covenants are an important way to control land use.
+ A property lawyer must ensure that they establish whethe

any covenants affect the land that a client is buying.
* If there is a covenant preventing the buyer from doing

=%
N

what they want at the property, this could result in the
buyer withdrawing from the transaction.
» Covenants are also contained in leases but in this unit we

will focus on freehold covenants.

(19.12.19892) & Conveyance of the land tinted yellow on the filed plan and
other land dated 19 May 1924 made between (1) Allan Ansell (Vendor) and (2)
Frances Amelia Moss (Purchaser) contains covenants details of which are set
out in the schedule of restrictive covenants hereto.

(19.12.1989) A Conveyance of the land tinted pink of the filed plan and other
land dated 16 August 1926 made between (1) Edward Philip Green (Vendor) and
(2) Peter John Brown and Hannah Sarah Brown contains cowvenants details of
which are set out in the schedule of restrictive covenants hereto.

(19.12.1989) A Transfer of the land in this title dated 5 December 1989 made
between (1) Freeman Builders Limited and (2) James Michael Pritchard and Molly
Carol Pritchard contains restrictive covenants.

NOTE: Copy filed

(19.12.1989) The land is subject to rights of way on foot only over the
passageway tinted blue on the filed plan.

(19.11.2008) REGISTERED CHARGE dated 12 November 2008.

(19.11.2008) PROPRIETOR: WEYFORD BUILDING SOCIETY of Society House, The
Avenue, Weyford, Cornshire CN12 4BD.



MORTGAGES

* A mortgage is rarely a problem because the seller usually intends to
discharge it using the proceeds of sale immediately after completion.

« Buyer will not commit to buying unless satisfied that the seller’s
mortgage will be discharged on completion of the sale.

* It is possible to tell if a registered property is subject to a mortgage a:
there will be two entries in the Charges register, one giving the date
and purpose of the charge and the other stating the identity of the

ender.

* In unregistered land, a mortgage will appear as one of the title deeds
Isted in the epitome of title. A buyer will only be concerned with a
mortgage that has not been discharged (paid off): a mortgage that
has been discharged will have, usually on the back page, a 'vacating
receipt’ in the following terms: RECEIPT: [THE BANK] hereby
acknowledges to have received from [THE BORROWER] all monies

iIntended to be secured by the written deed. _




LEASES

* The existence of a lease affecting a freehold property will

not be a problem if the buyer is expecting it.

* For example, the buyer may be purchasing the property as
an investment and is relying on the rental income payable by
the tenant of the lease.

* The existence of a lease will be a problem to a buyer who is

expecting the property to be sold with vacant possession, as .

the tenant will have possession and control of the property

for as long as the lease lasts.

|



NOTICES(REGISTEREDNLY)

* A notice is an entry in the Charges register in respect of the burden of an interest affecting a
registered estate or charge.

* Notices can be agreed or unilateral: agreed notices are put on the register with the agreement of
the registered proprietor, unilateral notices are used without the registered proprietor’'s consent

* The entry of a notice does not guarantee that the interest it is valid or that it even exists.
* The notice itself does not give the person who registers it any rights over the property as such. It

merely serves to ensure that the priority of the interest in the notice is protected against any
subsequent interests.



EXAMPLE

* You act for the buyer of a freehold registered property. The seller has provided you with official
copies and the following entries appear in the Charges register:

1. (22.01.2015) UNILATERAL NOTICE in respect of an agreement dated 15 October 2014 made
between (1) AnneMarie Jones and (2) Jackson Darcey.

« 2.(22.01.2015) BENEFICIARY: Jackson Leslie Darcey of 56 High Street, Dorking, Surrey RH4 2DH.

* The first step is to ask the seller's solicitor to ascertain to what the unilateral notice relates and then

report to your client.
* You should require the seller to cancel the notice at the Land Registry before an exchange of contracts.

If Mr Darcey agrees to the cancellation or the unilateral notice was lodged in relation to an option that
has now expired, this should not be much of a problem. However, if the notice is in respect of a valid
interest such as a contract for sale, covenants or a lease over the property, this will be of greater

concern and will need to be investigated appropriately. _



HOMERIGHTS

* A home right is a statutory right created under the Family Law Act
1996 for a norowning spouse or civil partner to occupy the
matrimonial home.

* A home right does not create an interest in land.

* In registered land, a home right will bind a buyer if it is protected by

a notice in the Charges register by the date when the transfer of
the property to the buyer is registered.
 In unregistered land a home right must be protected as a Class F
and charge in order to be binding on a buyer.

« If the title investigation reveals a home right, the seller should be
required to obtain from the non-owning occupier a release of all
rights in the property and agreement to vacate on or prior to
completion.

* This is usually dealt with in the contract.




OVERRIDINGANTERESTS

* |nterests that do not appear on the register, butare binding on future

purchasers or others requiring mterests

* Mayappear unfair to purchasers who might appear unaware of their

existence but are bound by them.

* Some examples of third party overriding mterests are (see IRA Sch 1+3):
o short leases (landlord and tenant)
o mformal agreements, €.g. contributions to purchase price

o easements binding through implications

Key sources: Law Property Act
- Williams & Glyn’s Bank Ltd v Boland [1981] AC 487 925,82 and s27

[and Registration Act 2002,
schedules 1and 3

Established a spouse with a beneficial interest under a trust who is in

actual occupation can have an overriding interest that binds a purchaser

or mortgagee, even though the interest is not registered



UNIT3: LEARNINGOUTCOMES

Differentiate between registered and unregistered land

Differentiate beween how the seller deduces title to the buyer in registered and unregistered land

Outline how official copies are set out in registered land

Explain the requirements of a good root of title for unregistered land

Explain how to analyse the title deeds listed in an epitome of title

Summariseissues that might be revealed in the investigation of title and the further action required

'RECAI




UNIT3: READING

* You should draw on the following materials to deepen your understanding of the topics
discussed in this unit.

 Harrisetal (2024) chapters 15-17

 Use Lexis Practical law to understand practical issues
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