Part Two - Interests in Land
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Terminology

[bookmark: _Toc14535532]The terminology used for leases can be confusing - there are often several different terms for the same thing.  

“Term of years absolute”, “term of years”, “leasehold”, “lease” and “tenancy” are all the same.

Landlord / lessor / freeholder = person who grants the lease.

Tenant / lessee / leaseholder = person who takes the lease.

Reversioner = person to whom the property will return at the end of the term - usually same as landlord, etc., but may not be in the case of what are called sub-leases.

Grant = creation of a brand new lease, or sub-lease.

Assignment = transfer of what is left of an existing lease or sub-lease.
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Nowadays a lease is regarded as an interest in land, but traditionally it was viewed as personalty - based on contract, E.g., the lease was a right under contract to occupy land for a defined period.  A pure contractual right could not be a right in land.

In the late middle ages leases evolved into a species of property right. This is important for many reasons including remedies.

However, the contractual aspect is still important.  One important difference between freehold and leasehold interests is the ongoing relationship - see later.
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A lease can be of almost any duration, and can be of any sort of property, E.g. residential, commercial and agricultural.  

Difficulties arise from this: how do you compare the tenant who pays £50 per week for his bedsit with the company which rents office space for £1,000,000 per year?


The basic types of lease are: 

FIXED TERM - any length, but fixed at the outset.  Long leases are common, particularly residential.

PERIODIC TENANCY - here the end date is not fixed at the outset.  The tenancy continues indefinitely until terminated by service of a notice. 

TENANCY AT WILL - an arrangement of indefinite occupation, but either party can end arrangement without notice.  According to Gray and Gray; Elements of Land Law, “the ‘tenancy at will’ occupies an obscurely defined no-man’s land between the periodic tenancy and the mere licence.”
[bookmark: _Toc345815745][bookmark: _Toc347025870][bookmark: _Toc348837247][bookmark: _Toc350654817][bookmark: _Toc350654996][bookmark: _Toc367590928][bookmark: _Toc367600888][bookmark: _Toc461089936][bookmark: _Toc14535535]
Requirements of a lease

An arrangement can not be called a lease unless it satisfies the following criteria.  Whether it can be called a lease or not is of great practical importance - see later.  If not a lease, normally the arrangement will be construed as a licence, so not a right in land, but one conferring personal, contractual rights only.

Requirements are:
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So made by parties with legal identity and power.
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Implications:

a) 	Reversion must always exist;

b) 	Commencement date must be certain - fixed or easily ascertainable.  A lease to take effect in the future is acceptable provided the date for it to take effect is not more than 21 years hence, otherwise it will be void LPA 1925; s149(3).  These are called “reversionary leases”;

c) 	Term may be of any length;

d) 	Maximum duration must be ascertainable.  If it is not the lease is void.  

For example in Lace v Chantler [1944] KB 368, a lease “for the duration of the war” was void and in Prudential Assurance Co Ltd v London Residuary Body [1992] 2 AC 386, a lease of a parcel of land “until needed for widening the road” was not valid but could take effect as a tenancy from year to year.

Therefore: 

i) 	A lease for life is prima facie void, but is rescued by statute to take effect as a lease for 90 years (LPA 1925; s149(6));

ii) 	A lease until marriage or the formation of a civil partnership is similarly saved;

iii)  A perpetually renewable lease is converted to term of 2000 years.

1. Premises must be identified with certainty;

1. The lease must confer a right of “exclusive possession”.  

This is perhaps the single most important area and, therefore, much case law exists.
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Why is this important? 

Because if there is no exclusive possession there is no lease, and if there is no lease the tenant will not have statutory protection (Rent Act 1977, Housing Acts 1988 and 1996 for residential premises and the Landlord and Tenant Act 1954 for business premises).

Cases on exclusive possession - the lease / licence distinction

	
The one essential requirement of a lease is that the occupier must have exclusive possession of the property.  Even if no rent is paid, an occupation could be deemed to be a lease, with disastrous consequences for the landlord.




Exclusive possession is difficult to judge, and has exercised the courts over the years.  Until the end of the 1970's, exclusive possession was taken as a conclusive indication of a lease.  

In Facchini v Bryson [1952] 1 TLR 1386, Lord Denning took the view that, other than in certain limited exceptions, exclusive possession indicated a lease.

Those limited exceptions included:

1. family arrangements; and

1. acts of generosity.

In these two cases, the occupier would only have a licence despite exclusive possession.

The law changed temporarily in 1978 in the case of Somma v Hazelhurst and Savelli [1978] 1 WLR 1014.

What were the facts of that case?

What was the decision?

Why did the court reach that decision?

(Put the case in the context of statutory activity at the time!).

In Street v Mountford [1985] AC 809, the House of Lords attempted to clarify the situation.  

Subsequent cases arguably have only muddied the water!

Consider:

AG Securities v Vaughan, Antoniades v Villiers [1988] 3 WLR 1205.  These were conjoined applications with very different facts.  Reading the two judgments should assist in an understating of “exclusive possession” and how it applies in the situation where there is more than one occupier.

Otter v Norman [1989] AC 129.  This was a House of Lords case.  The court decided that where a landlord provided a continental breakfast to each of his “tenants” to be eaten in a communal room, this was enough to constitute “board” and, accordingly, there was no lease. The House expressly rejected the submission that “board” required at least the provision of one main meal in addition to breakfast.

Marchant v Charters [1977] 3 All ER 918 in this pre Street v Mountford case, a bedsitting room was occupied on terms that the landlord cleaned the rooms daily and provided clean linen each week.  The occupier was viewed as a licensee.

See also:
Stribling v Wickham [1989] 27 EG 81.
Mikeover v Brady [1989] 3 All ER 618.
Aslan v Murphy [1990] 1 WLR 766.
Smith and Others v Titarate Ltd [2005] 20 EG 262.

As far as the cases concerning exceptions are concerned, look at:

Family Housing Association v Jones [1990] 1 All ER 385.
Bostock v Bryant [1991] 61 P and CR 23.
Norris v Checksfield [1991] EGCS 45.
Westminster City Council v Clarke [1992] 1 All ER 695.
Gray v Taylor [1998] 4 All ER 17.
Bruton v London and Quadrant Housing Trust [1999] 3 All ER 481.
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The creation of the lease itself must comply with LPA 1925; s52 - this basically means that the lease must be made as a deed. The exception to this is contained in LPA 1925; s54(2) where the lease is for a period not exceeding three years at the best rent available without taking a fine (E.g., the tenant does not have to pay a lump sum to obtain the property), there is no need for a deed here, the lease can be in writing or even oral and it will still take effect as a legal lease.


Remember LP(MP)A 1989; s2 - the provisions of this section apply to leases just as to freeholds.  Therefore, any contract to create a lease must be in writing and signed by both parties (with the obvious exception of any lease covered by s54(2)).


Prior to 27th September 1989, LPA 1925; s40 applied, whereby a contract for a lease could be valid if it was either in writing, or evidenced by a memorandum in writing, or subject to the doctrine of part performance.

[bookmark: _Toc347025874][bookmark: _Toc348837251][bookmark: _Toc350654821][bookmark: _Toc350655000][bookmark: _Toc367590932][bookmark: _Toc367600892][bookmark: _Toc461089938][bookmark: _Toc14535537]Enforceability of Covenants in Leases
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Covenants can apply to both freeholds and leaseholds - a covenant is a legally enforceable agreement between two parties, to do or not to do something.  To be a valid covenant, it must be contained in a deed - either a conveyance, a lease or a separate deed of covenant.  The major difference between the way the law treats freehold covenants and covenants in leases is that, broadly speaking, only negative covenants (promises NOT to do something) are freely enforceable in freeholds, whereas both positive and negative (to do and not to do) are freely enforceable in leaseholds.  This is why leases are often used for flats and other buildings where there is mutual dependence between the occupiers.  More on this later!

Any covenant is a contract, so normal contractual rules apply.  The obligation is enforceable between the initial parties as a matter of general contract law, at least for as long as they each own their interest or estate in the property.  The difficult question arises when one or other party sells their interest or estate.  Then we have to ask ourselves whether the agreement is enforceable between subsequent parties.

Since 1 January 1996, the Landlord and Tenant (Covenants) Act 1995 has radically changed the law relating to the enforceability of covenants in leases.  However, this Act is largely not retrospective, so leases granted before that date are still subject to the “old” law on enforceability - therefore you need to know both!
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Leasehold Covenants - Traditional Rules

These rules apply to any lease granted PRIOR to 1st January 1996.

	L (Landlord)



T (Tenant)

	Privity of Contract

All covenants are enforceable by the landlord against the tenant and vice versa for the whole duration of the lease unless agreed otherwise (“limited to seisin”) at the outset (but note LPA 1925; s77 re implied indemnity, and also Moule v Garrett [1872] LR 7 EX 101 - quasi contractual right of indemnity).


	L
                  A1 = Assignee


T		A1

	Privity of Estate

Only covenants which “touch and concern” are enforceable, for the duration of A1’s ownership (the rule in Spencer’s Case)


	L		R1



T

R1 = Reversioner – person who has acquired the freehold interest in the land.
	Privity of Estate

LPA 1925; s141(1) - sale of reversion by L to R1 passes the BENEFIT of all covenants given by T “which have reference to the subject matter of the lease.”
LPA 1925; s142(1) - sale of reversion by L to R1 passes the BURDEN of all covenants given by T “which have reference to the subject matter of the lease.”
This only applies to the period of R1’s ownership


	L



T



S (sub-tenant)


	No liability between L and S

L can sue T - if T’s lease is forfeited, there is automatic forfeiture of S’s sub-lease, unless S can get relief.  Other than this, L has no direct  rights against S at all.


As between the initial parties to the lease, there was privity of contract.  Covenants in the lease were a personal contract enforceable as such even after the parties had sold their respective interests in the property.  So even after both the original landlord and original tenant had disposed of their respective rights, they could still be held liable to the other. 

Why was this potentially very unfair - and who to?

It was usual for the assignee of a lease to give the outgoing tenant a covenant for indemnity - such a covenant was implied by LPA 1925; s77.  If the original tenant assigned, and his assignee then defaulted on the lease, the tenant might be sued by the landlord but could then pursue the assignee under either an express covenant for indemnity as contained in the deed of assignment, or the implied covenant under s77.  

Such an indemnity would not be much use, however, if the assignee had no money or had gone into liquidation, as happened in Hindcastle Ltd v Barbara Attenborough Associates Ltd [1996] 2 WLR 262!  See also Moule v Garrett (above).

What steps could the outgoing tenant take on assignment to prevent this problem?

[bookmark: _Toc461089941][bookmark: _Toc14535540]Subsequent parties

The landlord’s position was governed by LPA 1925; s141(1).  The person who acquired the landlord’s interest could enforce, as the transfer of the landlord's interest passed to the purchaser the benefit of all covenants and conditions originally entered into by the tenant, so far as the obligations “had reference to the subject matter” of the lease, E.g., “touched and concerned” the land.

For example:

i)	to pay rent - Parker v Webb [1693] 3 Salk 5;

ii) 	to repair - Matures v Westwood [1598] Cro Eliz 600;

iii) 	to cultivate land - Chapman v Smith [1967] 2 Ch 97;

iv) 	to use for domestic purposes only - Wilkinson v Rogers [1864] 2 De GJ and S 62;

v) 	to sell the landlord's products on the land - Clegg v Hands [1890] 44 Ch D 503; and

vi) 	not to assign without consent - Williams v Earle [1868] LR3 QB 739.

BUT NOT, for example:

i) Covenant to perform personal services for landlord; or

ii) Covenant for forfeiture if the tenant was convicted of a criminal offence.

What about enforceability by tenant?

Look at privity of estate.  The parties are only liable on covenants which “touch and concern” the land, E.g., affect the land itself and not just the tenant personally (LPA 1925; s141(2)).

For example:

i) 	to repair/insure, to supply water - Jourdain v Wilson [1821] 4 B and Ald 266;

ii) 	to give tenant quiet possession - Celsteel Limited v Alton House Holdings Ltd (No. 2) [1986] 1 WLR 666; and

iii) 	not to develop adjoining land - Ricketts v Enfield Churchwardens [1909] 1 Ch 544.

If both the landlord and the tenant are not the original parties to the lease the covenants still enforceable provided they touch and concern the land - Spencer’s Case [1583] and LPA 1925; ss78 and 79.

As between the landlord and sub-tenant there is no privity of estate and no privity of contract either which is why landlords do not like sub-lessees, unless they can ensure (by insisting that their consent to sub-letting is required) that the sub-lessee enters into a direct contract with them in what is commonly known as a “Licence to Sub-let”.

The Contracts (Rights of Third Parties) Act 1999 now provides that a person may enforce a term in a contract if the contract provides for this, or if the contract term is expressed to confer a benefit on that third party.  This may be of some help to both head landlords and sub-lessees.

In addition, if the covenant is restrictive and the sub-lessee has notice of it, he will be bound (see later, when we look at freehold covenants).


Leasehold Covenants - New Rules

These rules apply to any lease granted AFTER 1st January 1996 (provided it is not entered into pursuant to an agreement or court order made prior to that date)
	
L



T

	
All covenants are enforceable by landlord against tenant and vice versa for whole duration of ownership.  
But when the tenant lawfully assigns the lease (see below) then the tenant is automatically released from his obligations as tenant (LT(C)A 1995; s5). 
The tenant may be required to give an “authorised guarantee agreement” (AGA) - guarantees the performance of HIS assignee (but not subsequent) (LT(C)A 1995; s16).  AGA only required where there is an absolute or qualified covenant against assignment.
If landlord sells the reversion he can ask to be released from his obligations.  If the tenant does not agree to this he can apply to court (LT(C)A 1995; s6 and 8).


	L



T		A1

	Benefit and burden of ALL covenants (unless EXPRESSED to be purely personal) will run - not just those “having reference to the subject matter of the lease” or “touching and concerning the land”.


	L		R1



T
	Benefit and burden of ALL covenants (unless EXPRESSED to be purely personal) will run - not just those “having reference to the subject matter of the lease” or “touching and concerning the land.”


	L



T



S

	No liability between L and S

L can sue T - if T’s lease is forfeited, there is an automatic forfeiture of S’s sub-lease, unless S can get relief, so no change from old law.


Why and how is this new system fairer?
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Remedies for Breach of Covenant in a Lease

Both landlords and tenants may need to take action against the other party for breach of covenant.  

The remedies available to them may differ.
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1)  For Breach of the Covenant to Repair 

First, must ensure that the landlord is liable, either because of an express term in the lease or a duty imposed by statute. If the landlord is liable, tenant may claim:

a) Damages;

b)	Specific Performance; also

c) 	If he requests the landlord to do the repairs and the landlord does not, he can undertake the repairs himself and set-off the cost against the landlord's claim for rent, unless the landlord has made the tenant promise in the lease not to do this! 

2)  For Breach of other Covenants 

Damages and/or an injunction.
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1)  For Breach of the Covenant to Pay Rent 

a) Commercial Rent Arrears Recovery (“CRAR”) which, from 6th April 2014, replaced the common law remedy of distress.  CRAR only relates to, what is known as, principal rent and VAT and interest relating to that;

b)	Sue for the arrears as a contractual debtor or issue a statutory demand;

c)	Forfeiture (see later);

d) Take action against a previous tenant who has promised to deal with the breach, E.g. in an AGA

2)  For Breach of other Covenants 

Damages, injunction or forfeiture are possible, but a Section 146 Notice is required for the latter.
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Determination of Leases 

A lease may come to an end in a number of ways, namely: 

1)  By Effluxion of Time/Expiry

1. Fixed term lease automatically ends on last day of the term;

1. No notice to quit needed.  

Note, however, possible statutory protection for some residential, business or agricultural premises - Rent Act 1977, Housing Act 1988, Landlord and Tenant Act 1954; Part II, Agricultural Holdings Act 1948.  The question of whether requiring a tenant to vacate on expiry was contrary to European Convention of Human Rights; Article 8 was decided in the negative in Harrow London Borough v Qazi [2003].  It was held that Article 8 gives the right to respect for a person’s home, not the right to keep the home.

2)  By Notice 

1. Fixed term tenancy cannot be ended by notice unless there is an express provision in the lease (break clause).

1. Periodic tenancy can be ended by either party by notice. The amount of notice is either as agreed in lease, or depending on type of tenancy, E.g., monthly tenancy requires one month's notice, but NB statutory protection (above) and the Protection from Eviction Act 1977.

3)  By Surrender 

1. The tenant can voluntarily give up his rights under the lease.   

1. Surrender may be express (and should be by deed) or by operation of law (E.g., if the tenant accepts a fresh lease).

4)  By Merger 

Where tenant keeps the lease but also acquires the freehold, E.g., on sale.  However, the lease terms do not necessarily automatically merge.

5)  By Enlargement (fairly rare in practice)

Rarely, tenant entitled under the terms of the lease, or statute, E.g., Leasehold Reform Act 1967, to execute a Deed of Enlargement, enlarging the lease into a fee simple.  Basically only applies to very long terms where no monetary rent payable.

6)  By Disclaimer 

Usually, as created by legislation, E.g., tenants whose premises were rendered unfit by war damage were given a statutory power to disclaim their tenancies (Landlord and Tenant (War Damage) Acts 1939 and 1941).  Nowadays, the most common example is in insolvency, where the tenant’s trustee in bankruptcy may have the right to disclaim an onerous lease.

7)  By Frustration 

Traditional view - as a lease is an interest in land and not a contract it is not possible to frustrate it.   Since National Carriers Ltd v Panalpina [1980] it is now known that in very exceptional cases a lease can be frustrated.

8)  By Forfeiture 

Leases often contain an express proviso that if the tenant commits a breach of covenant, the landlord shall be entitled to re-enter and put an end to the tenancy. 

Such a right is never implied, and, therefore, will only exist where expressly given.  The right to forfeit also exists where the lease is expressed to be conditional on the performance of the covenants contained therein.

Forfeiture of the lease also destroys the rights of sub-tenants. 

This, of course, involves considerable hardship to an innocent sub-tenant and, therefore, under LPA 1925; s146 a sub-tenant is able to apply to the court for relief in the form of an order vesting in him, on such terms as the court thinks fit, a lease held directly of the landlord in place of, and for a term not exceeding, his sub-lease. 

Tenants also have the ability to claim relief against forfeiture.

The normal way for a landlord to effect forfeiture is by instituting an action for possession.  He may also make peaceable re-entry on the land but: 

a)  	such a right may not be enforced in respect of a lease of premises let as a dwelling otherwise than by proceedings in court while any person is lawfully residing there (Protection from Eviction Act  1977; s2); and

b) 	the landlord runs the possible risk of contravening Criminal Law Act 1977; s6 which prohibits the use of violence to secure entry and possibly some other offences. 

Protection of Tenant from Forfeiture 

A.  Breach of Covenant to Pay Rent 

Before proceeding to forfeiture, the landlord must make a formal demand for the rent. 
But note that this is unnecessary:

a)  if the lease so provides; or 

b)  by virtue of Common Law Procedure Act 1852; s210:
 
	-  if half a year's rent is due;
 
	-  there is not sufficient distress on the premises; and 

	-  a power of re-entry has been reserved .

The court will grant relief to a tenant against forfeiture for non-payment of rent provided: 

a)  the tenant pays all arrears of rent and costs; and 

b)  it is just and equitable that relief should be granted. 

If the landlord has re-entered, relief may still be granted if the tenant applies to the court within 6 months after the re-entry. 

This is discretionary and so, E.g., in Stanhope v Haworth [1886] TLR 34, equity would not intervene when the landlord had arranged for another tenant and the previous one had applied almost at the limit. 

B.  Breach of Covenant other than the Covenant to Pay Rent 

The landlord cannot enforce a right of re-entry by action or otherwise until he has served on the tenant a Section 146 Notice which: 

a)  	specifies the breach complained of; and 

b)  	requires the tenant to remedy it if it is capable of remedy; and 

c)  	requires the tenant to make compensation in money for the breach if  compensation is appropriate and the landlord requires it (LPA 1925; s146);

d)  	if the breach is of a repairing covenant, specify the tenant's rights under the Leasehold (Property Repairs) Act 1938. 

Rugby School (Governors) v Tannahill [1935] 1 KB 87.
Egerton v Esplanade Hotels Ltd [1947] 2 All ER 88.
Expert Clothing Service & Sales Ltd v Hillgate House Ltd [1985] 3 WLR 359.

The landlord must then give the tenant a reasonable time to comply with the notice. 
If the tenant has not complied with the notice within a reasonable time, the landlord may proceed to enforce the forfeiture.
 
However, while the landlord is “proceeding” to enforce forfeiture (E.g., at any time before he has actually entered) the tenant may apply to the court for relief, which the court may grant on such terms as it thinks fit. 

If relief is granted, the effect is as if the lease had never been forfeited. 

The landlord may waive his right of forfeiture either expressly or impliedly. 

However, it will only be implied if the landlord knows the full facts and does some act which clearly recognises the continued existence of the lease. 


NOTE TO STUDENTS:   We will not be looking at this particular topic in any great detail except that the first section below entitled “Background - what were the problems with the current system?” provides some very important information which will help you to understand some of the mechanisms that have been introduced (as well as Commonhold) in an attempt to overcome issues that have arisen with enforceability of positive covenants where the land in question is held on a freehold basis.  

This will be studied in more detail later on in the topic “Freehold Covenants”.
  
Commonhold

A completely new system of land ownership was introduced in 2004.  This is called Commonhold and the details are set out in the Commonhold and Leasehold Reform Act 2002, which came fully into force in September 2004.

Background - what were the problems with the current system?

The current law relating to the enforcement of positive covenants in freehold land against third parties is unsatisfactory both to the covenantee and his successors (See Rhone v Stephens [1994] and Austerberry v Oldham Corporation [1889]).  

The ability to enforce many such covenants would clearly be desirable in some buildings or on some estates - for example, covenants to maintain and repair the structure of the building, to maintain gardens and to pay for the maintenance of private roads on an estate.  These covenants, in relation to freehold land, are not recognised as property rights.  Nevertheless, in certain types of relationship, most obviously in blocks of flats, it is essential that the owners/occupiers of the units are responsible for such matters.  In view of this, it is currently normal practice to hold an estate in a flat under a long lease. 

In relation to leases both the benefit and burden of the covenants will pass with the land, either:

1. Under the rule in Spencers Case [1583] for leases created prior to 1 January 1996; or

1. By virtue of Landlord and Tenant (Covenants) Act (1995); s3 for leases created on or after that date.

The landlord will frequently be a management company which is set up by all long leaseholders in the building but which has a separate legal identity from the individual tenants.  The management company will covenant to carry out positive works of decoration, repair, and maintenance to the common parts and exterior of the building and, in return, the tenants will covenant to pay a service charge, which reflects the cost of the works.  The service charge will have a right of entry attached to it whereby non-payment may eventually lead to forfeiture of the lease.

The problems in relation to long leases are well publicised and include the following:

1. A lease is a wasting asset;

1. The landlord may retain an unnecessary degree of control over the premises demised by the lease;

1. Often the Management Company either delays or fails to collect the service charge, produce the Company Accounts and/or carry out its repairing obligations.  This is particularly the case where the long leaseholders leave and sub-let to short-term tenants;

1. If the landlord is not a Management Company consisting of the tenants then problems arise in relation to absentee landlords who refuse to act.  Presently, the tenants may well have to enfranchise to solve the problems;

1. Sometimes the leases themselves are poorly drafted and/or the lease documentation is not consistent in terms of content and form;

1. There is no implied ability for tenants to enforce covenants directly with each other.

If a long lease has not been created, various other methods have been adopted in an attempt to overcome the problems with enforcing positive covenants:

1. Mutual Benefit and Burden - if a person wishes to obtain the benefit of any particular obligation, they must be prepared to accept any reciprocal burden. This doctrine was introduced in Halsall v Brizell [1957] where it was decided that use of private roads in an estate was subject to an obligation that money should be paid for their maintenance.  But see also Thamesmead Town v Allotey [1998].  The most recent case in this area is Wilkinson v Kerdene Ltd [2013] EWCA Civ 44 which will be discussed in more detail in the Freehold Covenants section later on;
 
1. Chain of Indemnity Covenants - there may be enforcement through a chain of covenants.  The problem here arises if for some reason the chain is broken, particularly where there have been a series of sales of the burdened land.  If one party has not reserved a right to indemnify, or if a party has become bankrupt, then there is no right of enforcement;

1. Restriction on the title - on the basis that the covenantor's title will be registered sometimes covenantee requires a restriction to be placed in the Proprietorship Register of the covenantor's title.  This restriction indicates that no new owner of that land will be registered unless they provide the covenantee or their successor in title with a direct covenant to perform the positive covenant(s);

1. Estate Rentcharges - sometimes the freeholders within a particular estate may be required to pay a charge to a managing agent, or developer which reflects the cost of maintenance of the common parts.  A failure to pay this charge might eventually result in re-entry and forfeiture of their interest in the land;

1. Fencing Covenants - fencing covenants are in fact potential easements and, as such, if a successor is in breach of covenant, they may be sued for infringement of an easement - see Crow v Wood [1971].  

So what is Commonhold?

Commonhold is a new form of landholding introduced in to English Law by the Commonhold and Leasehold Reform Act (2002) (“CMLR”).  The CMLR received Royal Assent on 1st May 2002 and came fully into force in September 2004.  

Commonhold is a new concept in England and Wales but the concept underlying the new system is already familiar in many other common law jurisdictions, E.g.:

1. in North America the land tenure is known as “condominium”;

1. in Australia, New Zealand and Singapore it is known as “strata” or “unit” title.

The term “commonhold” was chosen in England and Wales to describe this new system of land ownership as the emphasis of the new system is on co-operation between a community of freehold owners living within a defined area.

S1(1) states that:

“Land is commonhold land if:

1. the freehold estate in the land is registered as a freehold estate in commonhold land;

1. the land is specified in the memorandum of association of a commonhold association as the land in relation to which the association is to exercise its functions; and

1. a commonhold community statement makes provision for rights and duties of the commonhold association and unit-holders (whether or not the statement has come in to force).”

So an underpinning feature of commonhold is that it is a form of freehold estate, a sub-species of freehold.  

It is not a distinct third legal estate in land.   Arguably, if it had become a distinct legal estate it could have been viewed as inferior to freehold.

As is evident from s1, a commonhold is created out of land that has previously been (or the Registrar is satisfied that is about to be - s2(3)(b)) registered as freehold with absolute title at the Land Registry.  That land will become commonhold if the freehold estate is further registered as a “freehold estate in commonhold land” – see further below in the Section headed “Creation and Registration.

What land may and may not be commonhold land?

There is no particular requirement as to the nature of the buildings or other physical structures within the commonhold.  They could be:

1. flats, houses, shops, light industrial units or a mixture of these;

1. separate units, linked units or units contained within a single structure;




1. a unit could comprise 2 or more separate areas,E.g. flat and garage in detached block.


Accordingly, in a new development the architect has complete freedom in relation to his design.

It is also possible to create a multi-site commonhold on two or more parcels or areas of land that are not contiguous (s57(1)).  

It is not the physical layout that is important but rather the documentation.

So, say ABC Developments Ltd constructs a new development comprising two blocks of flats situated on separate sides of an adopted highway with communal facilities.  The following would need to be checked:

1. That the memorandum and articles of association of the commonhold association (see below) specified that the commonhold association was to exercise the commonhold functions over all the land comprised within the development;

1. That there was one commonhold community statement (see below) that applied to all of the land comprised within the development.

Clearly, it should also be the case that the two blocks albeit not physically attached do share the obligations and facilities of the “community”.  If that is not the case then separate commonholds for each block would be the more appropriate way forward.

The following cannot be registered as commonhold:

1. Agricultural land (See Schedule 2; Paragraph 2) - this includes the following:

0. Land comprised in a farm business tenancy for the purposes of the Agricultural Tenancies Act (1995);

0. Land comprised in a tenancy of an agricultural holding within the meaning of the Agricultural Holdings Act (1986).

1. Contingent freehold titles arising by statute  (See Schedule 2; Paragraph 3) - for the purposes of the CMLR an estate is contingent “if (and only if):

1. It is liable to revert to or vest in a person other than the registered proprietor on the occurrence or non-occurrence of a particular event; and

1. The reverter or vesting would occur by operation of law as a result of an enactment listed in sub-paragraph (3).”

Sub-paragraph 3 lists four pre-20th century statutes including the School Sites Act (1841).  These can be added to via Regulations.  

What is clear is that a contingent title arising by virtue of a conveyance/other transfer of land is not covered, though that type of interest may not be granted an absolute tile in any event.

1. Flying freeholds (See Schedule 2; Paragraph 1) - this Paragraph states that “[a]n application may not be made….in relation to land above ground level (“raised land”) unless all the land between the ground and the raised land is the subject of the same application.”  This is what is known as the “grounded rule”.

Therefore, no part of a commonhold title should be above or below other property held either:
	
2. On a separate commonhold;

2. On a separate freehold tile;

2. On a separate leasehold title.

This requirement will assist in terms of the management of the commonhold, make it easier to re-develop should the commonhold be terminated and also avoids the problems with enforceability of positive covenants experienced with current flying freehold situations, although only in terms of the commonhold community itself.

However, it has been criticised as being inflexible.  It will, for example, prevent a commonhold from being created in terms of residential accommodation that exists above a parade of shops, where the shops are not part of the same application.

Subject to procuring the necessary planning and other consents, it will not prevent an established commonhold from extending upwards at a later date!

Also this does not mean that the whole of a structure must form the basis of a commonhold - certainly a vertical division is acceptable.  For example, if there is a row of terraced houses an application to register a commonhold could be made for only some of the houses. 

1. Land that is already commonhold - s2(1)(b) prevents land that is already part of an established commonhold from being registered as part of another commonhold.  

It should also be noted that the system does not appear to provide a mechanism whereby land that is currently part of a commonhold, whether a unit or part of the common parts, can be transferred from that commonhold to another commonhold.  It appears that for this to happen the commonhold association that originally included the land in question would need to agree to remove the land from its commonhold, amend its commonhold community statement and memorandum and articles of association and register the change before the land in question could be included in a registration pertaining to the new commonhold.

1. Leasehold land - as mentioned already commonhold can only be registered on the basis of a freehold estate so commonhold cannot be established on land with a leasehold title.
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Easements

What is an easement? 

Put simply, an easement is a right over the land of another, to do a specified thing.  

Do not confuse it with a covenant, which is a restriction, obliging the owner of land to do or refrain from doing something.

Easements are always enforceable between the grantor (the one whose land is being used) and grantee (the one using the right) as a matter of contract, but they can, if they satisfy the necessary criteria, be elevated to proprietary rights - that is, rights in land.  

Consequence:  transmissibility / enforceability against third parties.

BUT courts have been traditionally reluctant to view something as a binding right unless they had to.  This is because of the principle of free alienability of land.  The more a piece of land is burdened, the less it is likely to be saleable.

Easements are either continuous or discontinuous.  They are also apparent or non-apparent.  
A continuous easement is one whose enjoyment is, or may be, continual without anybody taking any action, E.g. a right annexed to one house to receive light through its windows without obstruction by land next door. A discontinuous easement is one that needs action for its enjoyment, E.g. a right of way over one piece of land to get to another piece of land.

An apparent easement is one the existence of which is shown by some permanent sign which, upon careful inspection by a competent person, would be visible to him, E.g. a right to lay and use a drain as the drain could be located. A non-apparent easement is one that has no such sign.
Examples of easements decided by the courts include:

a) right of way - Jalnarne Ltd v Ridewood [1989] P& CR 143;

b) right of support - but note no right to protection from the weather - Phipps v Pears [1965] 1 QB 56;

c) right to passage of air through defined channel - Wong v Beaumont Property Trust Ltd [1965] 1 QB 173;

d) right to park - Batchelor v Marlow [2003] 1 WLR 764

e) right of storage - Wright v Macadam [1949] 2 KB 744 but see also Copeland v Greenhalf [1952] 1 Ch 488;

f) right to use a letter box - Goldberg v Edwards [1950] Ch 247;

g)  right to use a lavatory - Miller v Emcer Products [1956] Ch 304.

So, to qualify as an easement and, therefore, be a right in land, a right must satisfy fairly narrow requirements.

	
To answer any easements question in an examination is a two stage process:  

Firstly consider, is the right in question capable of being an easement?  To do this, follow the rules in Re Ellenborough Park; and

Secondly consider, has it been acquired?  

To decide this, follow the rules set out below.




Requirements of an easement 

These were laid down by Danckwerts LJ in Re Ellenborough Park [1956] Ch 131.

1) There must be a dominant and a servient tenement

Put another way, there must be two clearly defined / definable parcels of land, one capable of benefiting from the easement and the other of carrying the burden of the easement.  

Per Cresswell J in Ackroyd v Smith [1850] 10 CB 164, an easement cannot exist “in gross”
(note however rights granted by statute to, E.g., public utilities). 

In London and Blenheim Estates Ltd v Ladbroke Retail Parks Ltd [1993] 4 All ER 157, the Court of Appeal stated that an easement cannot be created where the dominant land is not clearly identified.  This was a case relating to the purported grant of an easement to park cars on an unspecified area of land.

2) The easement must “accommodate” the dominant tenement

So, the right must benefit the dominant land, not just the owner of the land.  

See Hill v Tupper [1863] 2 H&C 121, where, Hill was granted a right to hire out pleasure boats from a designated stretch of canal bank, and subsequently tried to stop another entrepreneur doing the same.  

Held:  The right benefited Hill personally only, and so could not be an easement.

In contrast, have a look at Moody v Steggles [1879] 12 Ch D 261, where the plaintiffs were the owners of a public-house and were claiming the right to affix a signboard to the wall of defendants’ house.

Note also that the two pieces of land must be reasonably close together, though not necessarily adjacent.  If not adjacent the dominant owner must have a legal right to pass over the third party land which divides the two pieces of land.

In the recent case of Kennerley v Beech & A’nor  
[2012] EWCA Civ 158, R owned large house and gardens known as “Old Westwick”.  In November 1954, R sold part of garden to T and in 1955, T built house on land.  The 1954 Transfer reserved a right of way to R over a “wiggly path”.  The wiggly path ran down the eastern side of T’s garden where it joined another pathway (the second path).  The second path also within T’s title but R had not reserved a right of way over it.  R’s tenant of a flat in Old Westwick used the right of way for about 12 months to gain access to a kitchen garden on part of T’s land.  The tenant’s use of kitchen garden had therefore depended on a licence from T to use the second path.  Without this, the tenant would only have been able to walk from Old Westwick to the end of wiggly path and back.  

The wiggly path never linked Old Westwick with public highway or any other land owned by R (or over which R had a right to pass).  

Held:  The right of way, as granted, had not constituted a valid easement.  The right of way never enabled R, etc, to walk from Old Westwick to kitchen garden rather it only allowed them to walk to the end of the wiggly path and back!

One test (though not conclusive) is, does the easement increase the value of the land?

3) The dominant and servient tenements must be owned or occupied by different persons

So, a person cannot have an easement over his own land, but note, however, that a tenant can have an easement over the landlord’s land.  For example, the tenant might have the right to walk over the “common parts” such as hallways and staircases in a block of flats.

4) The easement must be capable of forming the subject matter of a grant

Essentially, all easements “lie in grant” meaning that they must either:

1. be granted expressly; or 

2. are assumed to have been granted impliedly or by prescription.

This aspect has several elements:

a)	There must be a capable grantor and grantee, so, a grant to “a village” will not succeed.

b) The right must be sufficiently definite, E.g., no right to a view, or to wander at will over property. In relation to the former of these, in William Aldred’s Case [1610] 9 Co Rep 57b,  a statement was made to the effect that, “the law does not give an action for such things of delight.”

c) An easement must not amount to a possessory interest.  Put another way, there must not be excessive user; if the person claiming the right is using the land to the exclusion of the owner, this amounts to more than just an easement.  Remember, an easement is a right over land, and not a right to possession of the land or a right of joint user of it (Copeland v Greenhalf).  It is an established legal principle (known as the “ouster” principle), that an easement cannot be claimed if its effect is to deprive the servient owner of the benefits of ownership.

d) The right must be within the general nature of rights capable of existing as an easement.  This last requirement seems to mean that any proposed new easement must be sufficiently like the old ones.  Courts are very unlikely to allow new easements, particularly those which will involve the burdened land in expense, E.g., Phipps v Pears.

In the recent case of Regency Villas Title Ltd & O’rs v Diamond Resorts (Europe) Ltd & Ano’r [2015] EWHC 3564, the High Court was required to consider if the right to use leisure facilities was capable of being an easement.  

In that case, RVT was freehold proprietor of a timeshare holiday park (the Park) in Kent & DR owned the adjacent Broome Park Estate (the Estate).  Prior to 1981 the Park and the Estate were in common ownership. In 1981, the Park was transferred together with rights of services and rights of way over roadways and rights “for the Transferee its successors in title its lessees and the occupiers from time to time of the property to use the swimming pool, golf course, squash courts, tennis courts, the ground and basement floor of Broome Park Mansion House, gardens and any other sporting or recreational facilities… on the Transferor’s adjoining estate”. 

The claimants (including RVT) sought a declaration that they were entitled to use the recreational rights free of charge.  So were the rights personal rights or easements?

Held: Applying the four essential ingredients laid down in Re Ellenborough Park, the High Court decided that the rights took effect as easements and could, therefore, be used free of charge! Essentially, the rights accommodated the Park.

Other examples include:

AG of S Nigeria v John Holt & Co [1915] AC 599 - the right to store casks and trade produce on a neighbour's land;

Moody v Steggles [1879] 12 CH D 261 - the right to hang an advertising sign on neighbouring land;

Copeland v Greenhalf [1952] Ch 488 – here, the claimant (a wheelwright) had used his neighbour's land for 50 years to store vehicles awaiting repair.  The court here held that this was more than just an easement, effectively amounting to a claim to joint user of the land (the “ouster principle”).

Ward v Kirkland [1967] Ch 194 - the right to go onto neighbours’ land to repair a wall was accepted as it would not involve more frequent visits than once a month;

Grigsby v Melville [1974] 1 WLR 80 - here, the right to store bottles in a cellar was doubted as it amounted to exclusive use, but in Wright v Macadam (above) the right to store coal in the landlord's coal shed was upheld as an easement - perhaps because the landlord had destroyed the shed before the hearing!

London and Blenheim Estates Ltd v Ladbroke Retail Parks [1994] 1 WLR 31 - right to park cars can be an easement (obiter), but not if it amounts to such extensive user of the land as to deprive the legal owner (the “ouster principle”). 

See also Batchelor v Marlow [2003] 1 WLR 764 and Central Midland Estates v Leicester Dyers [2003], where a claim to be allowed to park an unlimited number of cars anywhere on the land was rejected.  See also Virdi v Chana & others [2008] EWHC 2901 Ch.

Often whether or not something is capable of being an easement seems to be a question of degree.

Easements and other rights

(a)	Restrictive Covenants
	
It is important to distinguish between these two.  Easements are rights whereas covenants are obligations.

(b)	Profits a prendre
	
This is the right to go onto land and remove something, for example, the right to hunt and take away the prey; the right to go onto land and take away fruit.  Unlike easements, profits can exist “in gross”, E.g., there is no need for a dominant tenement.

(c)	Licences
	
These are simple permissions.  They are not rights in land but rights in personalty and so they do not, unlike easements, bind third parties.

(d)	Local customary rights or under the Countryside and Rights of Way Act 2000
	
We have seen that a body of people without a legal personalty, such as the inhabitants of a particular town, cannot claim an easement as they are not a capable grantee.  However, they would claim, for example, the right to fish in the local pond as a customary right or a right to roam under the above statute.  

(e)	Natural rights
	
For example, rights of drainage from one area of land to another, provided that this occurs by natural and not manmade means.

(f)	Public rights
	
Perhaps the most important of these is the right to use a public highway, which is available to all members of the public and does not depend on a grant.


Acquisition of Easements

We have seen that the first step in answering a question about easements is to identify whether what is being exercised can be an easement, using the rules in Re Ellenborough Park.

The second question to ask is “has the easement been acquired?”

Easements can be acquired:

1. Expressly (by grant or reservation or statute); or 

1. By implication; or 

1. By prescription.


Express Acquisition

Statutory - for example, rights for electricity and other services to pass under land. These statutory rights are given to Statutory Undertakers.

Express Reservation - if A owns Heath House and sells part of the garden to B who builds Rose Cottage, A might wish to reserve himself the right to use B’s land in some way; for example, his water pipe may cross B’s land.  In such circumstances he would try to ensure that the deed transferring the land to B expressly provided for this.

Express Grant - take the situation described above, but imagine that B needs to use A’s land in some way; for example, the driveway by which B reaches the main road passes through A’s land.  B will insist that there is an express grant for this right of way in the transfer to him.  

The diagram on the following page illustrates this.
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Acquisition by Implication

Sometimes there is neither a statute nor a deed to assist.  In such cases, when trying to decide whether an easement has been acquired it is necessary to look at whether a grant or reservation can be implied from the surrounding circumstances.

Grant

1. Necessity

The easement will only be implied where it is essential.  If the object of the right could be achieved without the easement, even if it would be more difficult, the easement will not be granted.  Landlocking is a good example of where an easement of necessity arises.

In Wong v Beaumont Property Trust Ltd [1965] 1 QB 173, a lease of basement premises was granted to a restaurant owner.  It then transpired that it would be necessary to put a ventilation duct through the landlord’s premises, without which the restaurant could not function.  It was held that the easement to do this would be granted.

1. Common Intention

This is relevant where it is necessary for the easement to be granted for the land in question to be used for the purpose for which it was granted.  See, for example, Pwllbach Colliery Co Ltd v Woodman [1915] AC 634.  

Easements may be inferred from an evidenced common intention of the parties.  This could come about, for instance, where in correspondence the parties have agreed a right but this has mistakenly not been included in the transfer deed.  Wong v Beaumont Property Trust Ltd could have been decided on this ground.

Cases exploring common intention are few and far between.  However, recently in Donovan and Another v Rana and Another [2014] EWCA Civ 99, the Court of Appeal has considered this method of acquisition.

Donovan (D) sold off some land in Gravesend as a building plot for construction of a house.  The transfer included the grant of a right of way over part of D’s retained land (“the Blue Land”) but the transfer granted no right to lay utilities and expressly excluded any other rights passing impliedly.

Rana (R) ultimately purchased the building plot and proceeded to build a new house on the land.  As part of the work R dug up part of the Blue Land to lay cables and pipes so as to connect their drainage, water, gas, electricity to the main services.  

D claimed damages on the basis there was only a right of way in relation to the Blue Land.

Held:  At first instance, the County Court judge dismissed D’s claim and ordered D to pay R’s costs.  The court’s view was that it was clearly the common intention of the parties that the house to be built would have connections to the utilities.  D appealed submitting that:

1. as the Transfer expressly excluded any further rights of access the judge was wrong to imply an easement; and

1. whilst it was common ground that the plot was sold with the common intention that a house would be built on it, the judge was wrong to infer the further intention that the house would be connected to all normal utilities.

Held:  The Court of Appeal dismissed D’s appeal.  

An easement was to be implied in the transfer allowing R and successors in title to have access to Blue Land to install and maintain connections to public utility services in the road.  R was granted an express right of way over Blue Land “for all purposes connected with the use and enjoyment of the property but not for any other purpose”.  The Court of Appeal’s view was that one such purpose would be laying of connections to utilities.

1. The Rule in Wheeldon v Burrows

Where an owner has been in the habit of using a right over part of his land this will not be an easement because you cannot have an easement over your own land.  If, however, the owner now sells the part of the land over which he is enjoying the right (or quasi easement), the new owner will acquire the right as a full blown easement provided the quasi easement is:

1. continuous and apparent;

1. “necessary to the reasonable enjoyment of the property”; and

1. used at the time of the transfer by the grantor for the benefit of the part of the land transferred.

These rules were laid down in Wheeldon v Burrows [1879] 12 ChD 31.

1. Statute - Law of Property Act 1925; section 62

Unlike the rule in Wheeldon v Burrows, this (usually) needs diversity of ownership or occupation of the dominant and servient tenements (Sovmots Investments Ltd v Secretary of State for the Environment [1979] AC 144).

LPA 1925; s62 operates to transfer easements automatically when land is transferred, unless there is an express provision to the contrary in the contract/deed.  

There are three requirements which must be satisfied:

(i)	The right must be capable of being an easement, E.g., must satisfy the rules in Re Ellenborough Park;

(ii)	The dominant and servient land must (usually) be in different ownership or occupation; and

(iii)	The transfer of the land must be made by deed.

LPA 1925; s62 is uncontroversial when applied in its usual role of transferring existing easements.  In that case, it is simply a word saving provision.  However, it can also operate to commute lesser rights into easements.  

For example, A leases to B a piece of land.  B has a licence to pass over A’s land.  A then sells B the freehold (or renews the lease) by deed.  Even without any express grant, the law could operate to convert the licence to a full easement.

See: 

Wright v McAdam [1949] 2 AllER 565;
Goldbery v Edwards [1950] Ch 247; and
Ward v Kirkland [1967] Ch 194.

In practice, quite often the contract for the sale of land will expressly exclude the operation of the rule in Wheeldon v Burrows and the operation of LPA 1925; s62.  

Can you think why that would be?

In the recent case of Wood v Waddington [2015] EWCA Civ 538, the Court of Appeal (and the High Court beforehand) looked at whether various rights had been acquired expressly or by implication as easements.  

In that case, C owned a residential / agricultural / sporting estate of about 1,392 acres and various tracks and accessways crossed the estate.  On 29th September 1998 C transferred part of the estate to S (Wood’s (WO) predecessors) and part to Waddington (WA).  Both transfers were in similar form containing an express grant and reservation of detailed rights of way over specified routes with S and WA being required to share the costs of maintenance of the accessways.
 
Each transfer also included a general clause which stated:

“... the Property is sold subject to and with the benefit of all liberties privileges and advantages of a continuous nature now used or enjoyed by or over the Property... and without any liability on the Transferor to define the same”.

WO claimed to have additional vehicular and equestrian rights of way over WA’s land arguing several grounds.

Held: The High Court decided that WO was not entitled to the claimed rights either by express grant, pursuant to s62 or via the Rule in Wheeldon v Burrows.  Running through each in turn:

1. Express grant - the general clause was intended to cover matters that would be difficult to identify, E.g. pipes and wires not rights of way;

1. LPA 1925; s62 - WO had to show that before the conveyance to him, the advantage was being enjoyed with the land being conveyed rather than as part of the rights of ownership of all the land then in common ownership.  That had not been proven;

1. Rule in Wheeldon v Burrows - on the evidence, the extent of the user of the accessways prior to the 1988 conveyance was very limited so not necessary for reasonable/ convenient enjoyment of land conveyed.

Held:  In the Court of Appeal WO’s appeal was allowed.  The express grant argument was rejected. The Court of Appeal noted that there is a difference between the word “continuous” when used expressly and the word when used in the context of implied rights, namely “continuous & apparent” in Wheeldon v Burrows where it is more to do with the right being in constant and uninterrupted use (and not only intermittently used) and being discernible to the eye.  

However, the Court of Appeal felt that s62 could be applied even though there was no diversity of occupation prior to the 1998 transfer The court stated that for LPA 1925; s62 to operate, diversity of occupation prior to transfer was not an absolute rule – it could be departed from if visible signs of existence of right & right “enjoyed with” land sold.

Reservation

It is much more difficult to succeed in a claim for the acquisition of an easement of reservation.  Courts will not, if they can avoid it, imply easements in favour of a seller.  

However, cases have on occasion succeeded on the basis of necessity and common intention.  

For example, Sweet v Sommer [2004] EWHC 1504 an easement of necessity was implied even though there was no landlocking.

Acquisition by Prescription

It is possible to acquire an easement (which is still a legal easement) on the basis of long user.  This works on the basis that, if you can show you have used a right for (normally) at least twenty years, it will be presumed that there was a formal grant of an easement at some time in the past.

The use must be as of right, so:

(1)	without force;

(2)	without secrecy; and

(3)	without permission.

The use must be continuous, E.g., not very occasional or a “one off”.

The use must be by the fee simple owner of the dominant tenement and against the fee simple owner of the servient tenement.




For how long must the right be used?

At common law, the claimant has to show use “since time immemorial”. This was decided by the Statute of Westminster 1275 to be the year 1189.  Not surprisingly, it is easy to defeat such a claim.

This led to the introduction of the Doctrine of Lost Modern Grant.  This doctrine relied on the legal fiction that, if the right had been used for at least twenty years, there must have been a formal grant since 1189 but the deed has been lost!  Dalton v Angus [1881] 6 App Cas 740.

The two doctrines above had their obvious drawbacks, and the Prescription Act 1832 was introduced to counter some of these.

Prescription Act 1832; s2 provides that, if a right (other than a right to light) has been used for twenty uninterrupted years, it cannot be defeated by proof that it actually commenced later than 1189.  It can be defeated by proof that it fails to satisfy one of the other common law rules, for example, if it was only used secretly.

Note also the Access to Neighbouring Land Act 1992.

Notwithstanding the apparent drawbacks of the Doctrine of Lost Modern Grant, in a number of recent cases, the doctrine has successfully been relied on.  

In Orme v Lyons [2012] EWHC 3308, a rural track formed part of land owned by O.  At its southern end the track met a public highway and the Ls’ property (which the Ls’ acquired in 1988) was at the other end.

The Ls’ argued that their property benefitted from a vehicular right of way over the track via the Doctrine of Lost Modern Grant.  For a successful action they had to show “use....was of such a character degree & frequency as to carry to the mind of a reasonable person in possession of the [track] that a continuous right to enjoyment of the [track] was being asserted & ought to be resisted”.

Held:  The Land Registry Adjudicator concluded they had shown this.  For most of the relevant period (1971 to 1991) the Ls’ predecessors (H) had owned the dominant land and they had made extensive use of the track (on average at least once per month between 1971 and 1988).   The Ls’ made much less use of track.  Evidence was that the Ls’ had used the track “sometimes”.

Held:  The High Court dismissed O’s appeal.   The Land Registry Adjudicator had been entitled to take the view that the Ls' user of track after 1988 was of sufficient frequency & quality to sustain their case.  The fact that the Ls’ drove over the track infrequently during their ownership was sufficient.  There was no requirement for them to be driving up & down the track, for example, each week or month.

Also in European Urban St Pancra 2 Ltd v Glynn [2013] PLSCS 67, the court considered the acquisition of a prescriptive right to park.  

In May 2008 European Urban St Pancra 2 Ltd (E) purchased land for £3m for residential development.  The land was a former petrol station (and was also the “servient land”).  

Glynn (G) owned neighbouring land which had been used as a garage business since at least 1970 (“dominant land”).  G’s business was such that it required additional space to park customers’ cars.  G said it had directed customers to park on certain areas of the servient land. It was necessary for G to establish 20 years prescriptive use from 1983 to 2003 as, after 2003, the use was permissive.  Witness evidence suggested that about 15 cars would be parked on these areas at any one time.

The County Court heard and accepted evidence from a variety of garage customers who confirmed they witnessed use of the servient land for the purposes of parking when attending G’s premises.

Held:  The County Court held that a prescriptive right to park on E’s property arose under the Doctrine of Lost Modern Grant, as there had been more than 20 years open continuous use without consent. 

On acquisition of an easement via prescription note should be made of the case of London Tara Hotel Ltd v Kensington Close Hotel Ltd  [2011] EWCA Civ 1356.  In 1973, the owner of Tara Hotel granted a licence to the original owner of Kensington Hotel (KCL).  The terms were that the licence was personal to KCL, it entitled KCL, its agents and business visitors (but not guests) to use Tara Hotel’s road to access Kensington Hotel with or without vehicles; and KCL was to pay £1 a year, as a licence fee, to Tara Hotel’s owner (if demanded). 

KCL ceased trading in 1978 and from 1980 the Kensington Hotel was transferred several times.  Following a transfer to Posthouses Limited in 1996, Kensington Hotel was renamed Posthouse Kensington and in 2002 D acquired Posthouse Kensington.  In 2007 T (the owner of Tara Hotel) claimed D was trespassing.  D argued it had acquired a right to use the road by prescription.

T argued that D’s use was by permission as it was a continuation of the use subsisting under the 1973 licence.  T stated that there was nothing to suggest to it that the owner of “Kensington Hotel” had changed.

Held:  The High Court decided that D had acquired a right of way for commercial vehicles/coaches over the road and the use was from 1980 onwards.  The Court of Appeal dismissed T’s appeal.  The court’s view was that there was no permission - 1973 licence personal to KCL and terminated when the Kensington Hotel was transferred from KCL.  Also there was no secrecy as when the change of ownership occurred, there was no deliberate intention to keep the change quiet.  There was also no implied licence - there had to be a positive act, mere inactivity by T was insufficient.  The extent of right extended to coaches/commercial vehicles as this use accommodated the dominant land.
The recent case of Bennett v Winterburn [2016] EWCA Civ 482 considered whether a prescriptive right of way could be acquired for the benefit of dominant land where it was third parties, as opposed to the owner of the dominant land, who were exercising the right in question.  

In that case, until 2010, a Conservative Club owned buildings in Keighley, West Yorkshire.  In front of the buildings was a small car park which provided the Club’s only access onto the highway.  In 2010, Bs acquired the buildings and car park. Adjacent to the car park entrance there was a fish and chip shop which had been owned by Ws from 1988.

In 2012, Ws claimed prescriptive easements based on 20 years’ use from 1988 via the Doctrine of Lost Modern Grant relating to:

(1) a right for their suppliers to park when making deliveries; & 

(2) a right for their customers to park when collecting food.

A notice was plainly visible to anyone entering the car park from the road stating, “Private car park. For use of club patrons only. By order of the committee”.  A similar sign was displayed in the club window.  The notices were largely ignored but their presence was known to Ws.
Bs argued that parking was contentious and so forcible use (not “nec vi”).

Held: The First Tribunal found in W’s favour.  There had been continuous use in the manner argued by W for more than 20 years.  The signs pre-dated Ws arrival so they were not directed at them and the signs were passive and Bs and their predecessors in title had failed to escalate matters, E.g. by sending a solicitors’ letter.

B appealed.  

Held: The Upper Tribunal allowed B’s appeal. 

W appealed!
Held: The Court of Appeal dismissed W’s appeal.  In order to establish an easement for parking by prescription, W had to show 20 years’ uninterrupted use “as of right”.  Looking at the three elements to be proven, it was the "without force" element that was pivotal.  Parking on the land in question was done in an open manner and it was known to the Conservative Club and it was done without permission from that Club.
The term “without force” means more than its literal meaning. It is not enough for the person claiming the easement to show that it has not used violence; it must show that its use was not contentious. Here the Court of Appeal was satisfied that the legal owner of land does not have to take physical steps or legal proceedings to prevent the wrongful user, in order to avoid acquiescing to that use.

As an aside it is not necessary for the servient owner to have been able to sue the dominant owner in trespass in order for time to start to run in respect of this prescriptive easement.  All that is needed is for the right to accommodate the dominant land.


What if you cannot satisfy the time requirement - what right (if any) would you have?  Maybe the right is merely a licence.


What if none of the methods of creation/acquisition are satisfied?  Consider relying on the equitable remedy of proprietary estoppel.  

In Joyce v Epsom & Ewell Borough Council [2012] EWCA Civ 1398, J’s predecessor in title had objected to a planning application to build a supermarket near his property.  He withdrew his objection on the basis that he would be granted a new right of way to the rear of his property provided by E.  In practical terms, the right of way was used for a number of years.

J purchased the property & wanted to develop it.  He entered into correspondence with E regarding access.  E indicated it wanted £5,000 for the grant of the express right of way J was seeking.  J brought a claim founded on proprietary estoppels.

Held:  The High Court decided that J had failed to establish that E had acted unconscionably in refusing to accept he had a right of way.  J appealed.

The Court of Appeal found in favour of J.  Its view was that there was a mutual understanding which E could not resile from.  Accordingly, J was entitled to a formal grant of a right of way for a single dwelling house but if he wanted to develop his land to provide something more than a single dwelling he would need to negotiate terms for an enhanced right. 

In the more recent case of Hoyl Group Ltd v Cromer Town Council [2015] EWCA Civ 782, CTC owned North Lodge on Cromer seafront and H agreed to a 21 year lease of the upper floors of the building and a 99 year lease of the basement. H planned to convert the basement in to residential accommodation. 

There were three different accesses for the basement, namely an internal access, an access through a garden area and an access through a parking area. H obtained planning permission for the conversion and prepared a plan of the works, including the proposed access routes. H needed CTC’s consent to the works as landlord. The lease was completed but the licence for alterations was not and the only access included in the lease was the parking area route.

H later revised its plans and made the garden route the main access. Revisions were discussed with CTC who indicated this was likely to be acceptable and the licence for alterations was completed in accordance with the revised plan. 

H continued to use the internal access (and occasionally the garden access route) for three years without objection from CTC. H later surrendered its lease of the upper floor and closed off the internal access. H sought to sell the basement flat but the buyer was concerned that the lease did not grant a formal right of way over the garden route! CTC would not agree to vary the lease so H sought a declaration regarding the existence of an easement via the garden access route. 

Held: The Court of Appeal decided that H had an equitable right of way over the garden access via proprietary estoppel.  The Court of Appeal’s judgment is useful in terms of setting out the modern approach to proprietary estoppel cases, namely taking a holistic view.  

If seeking to make out a proprietary estoppel you need to look for assurance, reliance and detriment then the court will go on to consider whether it is unconscionable for the rights in question to be denied.

NB: Equitable easements do not override, so must be registered correctly


Extinguishment of an Easement

An easement can come to an end in several ways.

1.  Express release by deed.

2.  Excessive user - this may only cause the easement to come to an end altogether with easements such as rights of light and support.  

If the user is excessive the dominant landowner will be liable in nuisance (McAdams Homes Ltd v Robinson [2004] EWCA 214) and the servient landowner is then entitled to an injunction to restrain the excessive user (Jelbert v Davis [1968] 1 WLR 589).  However, the grant of an injunction will not suspend or extinguish the easement itself and once the dominant landowner reverts to the lawful use, the prior excessive use will become irrelevant (Graham v Philcox [1984] QB 747).  

The servient landowner may obstruct the exercise of an easement where it is being used excessively.  But note the recent case of Emmett v Sisson (Rev 1) [2014] EWCA Civ 64 where the tables were turned.

Emmett (E) and Sisson (S) owned property on either side of a 30 foot long driveway over which S had a vehicular and pedestrian right of way.  The driveway was the only legal access to S’s property and the driveway land was later conveyed to E.  E wanted to build a wall along boundary between driveway land and S’s land with a gate for S to access their property.  S sought an injunction to prevent the erection of the wall.

Held:  The High Court decided that the right of way was coterminous with the whole of the boundary between driveway land and S’s land.  As a result, S could gain access to their property from all points along the boundary.  Accordingly, the building of the wall would be an unreasonable interference with S’s entitlement.  E appealed.

Held:  The Court of Appeal dismissed E’s appeal.  

The wording of easement clearly granted a linear access along the whole of boundary and there was nothing expressly or impliedly restricting access to a particular point or points.  While the proposed wall would provide vehicular access through one entrance it would restrict  both pedestrian and vehicular access.

So, in practice, if express easements are to be limited in some way the wording of the easement will need to provide for this.  The more expansive a grant, the more likely any interference with it will be actionable!

3.  Where the dominant and servient tenements come into (common) ownership and possession of the same person the easement will be extinguished.  In the case of leasehold land, where the dominant and servient tenements come into common occupation the easement will be suspended.

4. Abandonment - an easement is viewed as being abandoned if the dominant owner acts, or fails to act, with an intention to relinquish the right.  

The difficulty often comes with proving that intention, as can be seen in the recent case of Henry Dwyer v Westminster City Council [2014] EWCA Civ 153.  In 1922 a large site was sold to a company with the benefit of a pedestrian and vehicular right of way over a passageway.  

The company ceased trading and in the 1960s W developed the land for council housing. The housing estate was designed such that the right of way over the passageway was not needed or used.

In the 1960s, Mr Dwyer (D) blocked off the passageway at both ends and started using it for storing his market trader equipment (both ends of the passageway were blocked off by a locked gate and door).   D obtained possessory title to the passageway in 2007.

In 2010 Westminster City Council (W) wanted to redevelop the site and asked D to re-open the passageway so the right of way could be exercised again.  D claimed the right had been abandoned as it had not been used for 40 years.

Held:  The High Court granted W an injunction requiring D to stop using the passageway as a storage area and to re-open it for access.  D appealed.

Held:  The Court of Appeal dismissed D’s appeal.

As you can see, it is very difficult to prove a right of way has been abandoned - even a period of 40 years non-use was not sufficient in this case.  If there is a reason for the non-use (in this case the right was simply not needed) then abandonment is unlikely to be inferred. 

Protection of Easements and Profits
Unregistered Land

LEGAL easements bind the world without notice (LPA 1925; s1(2)).

EQUITABLE easements are registrable as D(iii) Central Land Charges (unless created before 1925, or by estoppel, in which case they are subject to the Doctrine of Notice).
Registered Land

LEGAL easements - any easement created after the date of registration of the estate concerned (or 13 October 2003, if later), must be registered for it to be legal (LRA 2002; s27(1)).  If an express easement is not completed by registration it will not operate at law and cannot, therefore, fall within LRA 2002; Schedule 3 Paragraph 3.  That part of the LRA 2002 deals with legal easements arising via prescription and implication.

Schedule 12; Paragraph 9 indicates that easements which existed as overriding interests under LRA 1925; s70(1)(a) before 13 October 2003 will continue to have overriding status.

EQUITABLE easements - prior to the LRA 2002 these types of easement could be overriding if openly enjoyed - Celsteel v Alton (above).  Since the LRA 2002, equitable easements (which are rare anyway) will not be overriding and must be entered as a notice on the register pursuant to LRA 2002; s34.  But this does not include easements which should have been registered as legal easements to operate at law - these types of easement must be registered as per the paragraph immediately above.








METHODS BY WHICH AN EASEMENT CAN BE GRANTED


Express

Implied

Presumed (prescription)

continuous user

as of right

by or on behalf of and against fee simple

for the prescriptive period

the Rule in Wheeldon v Burrows
[1879]

common intention

necessity

s62; LPA 1925

unity of seisin

diversity of ownership and occupation

use of quasi-easement

continuous and apparent and/or necessary to reasonable enjoyment of land

the division of the land and creation of an easement

permission in the nature of an easement

conveyance and creation of an easement




