


Defamation is a tort law that is designed to protect people’s reputation from being damaged by other people. Britannica (2022). The original definition was provided in the case of Sim v Stretch (1936) and it requires the courts to consider whether the statement lowers the reputation of the claimant in the estimations of a right thinking member of society. If an individual or organisations publishes something about another individual that harms their reputation that person can then sue for damages. An example of a recent case where damages were awarded to the claimant following a successful defamation claim was in the case of Triad Group Plc v Makar (2020). There are two different types of defamation these are libel and slander. Slander is when the statement or comments are spoken, however the defamatory statement can also appear in phots or cartoons. On the other hand, libel is when the defamatory statement is when the untruths are published in any type of broadcast for the public. An example of a libel is if the defamatory statement is published in a newspaper or an email. Quality Solicitors (2022). The laws surrounding defamation have recently been updated within the Defamation Act 2013. One change that was brought into place as part of the Defamation Act 2013 was that defamation cases are now heard without a jury unless a court orders otherwise. This means when hearing defamation cases judges must weigh up two competing rights to see if there is a successful defamation claim or not. The first right Is the right of the claimant to protect their reputation. The second right the judges must weigh up is laid out in, Article 10 of the European Convention of Human Rights 1953. For the claimant to have a successful defamation action they must prove four elements that are laid out within the Defamation Act (2013). 

The first element that the claimant must prove is outlined within the Defamation Act (2013) is that the defamatory statement must be published to someone other than the defendant’s spouse.  Even though this element must be proven, in the case of Huth v Huth (1915) it was stated that liability can be avoided on behalf of the defendant If they can prove that they could not see a possible way the publication would have occurred. 

In Ffion’s case there are two occasions where a defamatory statement has been published about her. The first time the defamation was published was in the anonyms email that Iuan received. This is an example of slander, and it is the first time the false accusations were published against Ffion. The fact that this statement was sent in an email is proof that it was published.  There is another occasion where a defamatory statement is published about Ffion is when Iuan publishes the article stating that Ffion was stealing money. The evidence that states this defamatory statement was published is because it is written up in an article for the public to read. 

On the other hand, there is also, proof of a defamatory statement that has been published against Kieran. This statement was made by Juliet. The fact that Juliet made these comments during a Parliamentary session Is proof that the statement was published.  

The next element that the claimant is expected to prove in court is outlined under S.1 of the Defamation Act 2013 and is that the statement made must be defamatory. This means that the statement that is published must lower the reputation of the claimant in the eyes of a right-thinking member of society Sim v Stretch (1936). When the courts are trying to figure out whether a statement is defamatory, they are required to look at the whole statement. This is shown in the recent case of Sam Oliver. BBC (2019). This is so that they can take on the perspective of the ordinary reader. This process also allows the courts to avoid taking anything out of context. 

In the case of Ffion, the article that Kieran wrote up and was published was a defamatory statement because it falsely calls her a ‘con’ and accuses her of stealing money. This is defamatory because this article would lower the reputation of Ffion in the eyes of a ‘right thinking member of society’ because right thinking members of society believe that stealing and conning are bad acts to commit. And this article could also make people who read the article think of Ffion in a negative way. 

It could also be argued that the comments made by Juliet are defamatory statements as well because it portrays Kieran as a person who has a ‘distaste for successful businesswoman.’ This comment could make people think less of Kieran because it portrays him in a negative way. Also, it could be argued that the comments made by Juliet portrays Kieran as ‘sexist’ because it specifically states he has a distaste for ‘successful businesswomen.’ This could make people avoid Kieran because it is a negative and hurtful portrayal. 

The next element that needs to be proven in court is the fact that the defamatory statement is referred to the claimant. In cases where the defendant is stated by name this is an easy requirement for the courts to establish. However, in some cases a defamatory statement may be made without naming the claimant. The case of Tolley v JS Fry & Sons Ltd (1931) states that the defamatory statement does not need to directly talk about the claimant about the defamatory statement can be made through an innuendo. This is also the case in Kieran’s case because Juliet does not specifically name him. The defamatory statement does not need to name the defendant it just needs to proven in court that a reasonable person reading or listening to the statement will be able to tell the statement is referring to them. Pecanac, A. (2021). This was shown in the case of Hulton v Jones (1910) In this case a journalist named an ‘Artemus Jones’ even though the defendant did not intend for the article to be about someone there was a person with the name Artemus Jones who sued for defamation. 

In Ffion’s case when the court will have to look at whether the article that was written by Kieran specifically refers to Ffion. They will do this by looking at the article in its entirety. In Ffion’s case it is easy for the courts to tell that the article that Kieran produced is about Ffion because the article specifically names her throughout and talks about her at length. 

On the other hand, when the courts are considering Kieran’s case it is more difficult because the comments made by Juliet do not name Kieran specifically. However, when the courts are looking at the comments, they will be able to tell that the comments are referring to Kieran because she talks about the ‘editor of WNO.’ So even though Juliet does not name Kieran it is clear that she is referring to him. 

The final element that a claimant will have to prove is defined under S.1 (s.1) of The Defamation Act 2013. This element is that the claimant must prove that the defamatory statement has caused or is very likely to cause serious damage to reputation. The case of Cooke and Another v MGN Ltd 2004 states that if the defendant is a media company, they can avoid liability if they publish a ‘swift apology. In 2019 The Supreme Court ruled that the claimant must have evidence that they can provide in court that shows they have suffered a damage to reputation. This ruling was laid down in the case of Lachaux v Independent Print Ltd & Ors (2017).  

In Ffion’s case, there is not enough evidence that states that the article has seriously damaged her reputation, however it could be argued that the article could cause serious harm to her reputation. Because the comments that are made call her a “con” and accuses her of stealing money this could cause serious harm to her reputation as a businesswoman and could lead to loss of revenue because people may be more reluctant to go into business with a “con.” Therefore, a judge may feel that this is enough to constitute a serious damage to reputation. If the defamatory statement against Ffion is slander Ffion would have to prove that the article has caused or will cause loss of earnings on Ffion’s behalf. 

When it comes to Kieran it is more difficult for judges to prove whether the statement made by Juliet will cause serious damage to Kieran’s reputation. On one hand it could be argued that the comments do not cause serious damage to his reputation because people will have originally read his article and therefore may already have a negative opinion of him because he published false information. But, on the other hand, it could be argued that these comments could cause serious harm to his reputation because the comments in Parliament may be heard by more people and therefore people could be more likely to not read his work and therefore, he could lose job opportunities of the back of Juliet’s comments. 

There are three common law defences for defamation. These are, Truth, honest opinion and is the information a matter of public interest. UK Government (2013).  The defence of truth is outlined under Section 2(1) of the Defamation Act 2013. And it states that if the statement is substantially true it will protect a person of being found liable of defamation. Carruthers Law (2022). An example of a case where the defence of truth was successfully used was Gecas v Scottish Television (1992). The Herald, (1992). In this case the defendant was sued for defamation when they accused the defendant of murdering Jews during the war. However, the action was not successful because they could prove the claimant was involved in the allegations.  The next defence is contained within section 3 of the Defamation Act (2013). This defence available if the defamatory statement is one of opinion and not one of fact. Carruthers Law (2022). This means that it is a defence if the statement that is published is that would of an opinion. For this defence to successfully be applied the statement must be aware of some facts about what they are commenting on. This was stated in the case of Joseph v Spiller (2010). The final defence is known as the ‘Reynolds defence.’ This defence was laid down in the defence of Reynolds v Times Newspapers Ltd & ors (2001). This defence is available in libel cases, and it is designed to protect investigative journalists from being sued for defamation if they publish something that is in the public interest. The Legal 500 (2009). This defence can be used even if the journalist has published false information if he was acting in good faith. 

In Ffion’s case the defence of truth would not be available to Kieran because the statements he made turned out to be false. Also, Kieran cannot rely on the defence of honest opinion because his accusations were based off false facts and was not his own true opinion. However, Kieran could potentially avoid liability because of the Reynolds defence. This is because the Reynolds defence is designed to protect investigative journalist even if they have published false accusations. But it would be up to the judge to decide whether publishing this story about Ffion and Ffion’s business was a matter of public interest. However, Kieran could possibly avoid liability if he published a swift apology. 

The only defence that is possibly available to Juliet is the defence of honest opinion. This is because she has read Kieran’s article and knows it is false so therefore, she has this opinion that Kieran has a clear distaste for successful businesswomen. 

In conclusion it is possible that Ffion could bring a successful claim for defamation against Kieran if he doesn’t publish a swift apology. This is because his comments meet the four elements, and it would be up to the judge to decide whether the Reynolds defence is enough to prevent Kieran from paying out any damages to Ffion.  

It is less likely that Juliet would be liable of defamation against Kieran because it could be strongly argued that the comments made were that of an honest opinion on the behalf of Juliet. Even though these comments are likely false and could severely harm his reputation Juliet has a defence that is likely to be available to her.  
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