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What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?

When addressing such question, we need to investigate the definition of diminished responsibility alongside the changes made by the legislation (Coroners and Justice Act 2009.) We will then summarise whether the amendments made changed the law for the better. We will partake in a step-by-step plan which begins discussing what diminished responsibility is and the requirements under the legislation. We will address what changes were made by the (Coroners and Justice Act 2009) and why the changes needed to be made. Further, we will calculate the advantages and disadvantages of the changes made and consider whether there could be more recommendations for further reform. 

Diminished responsibility in a summary is a partial defence to murder, which reduces the suspects sentence to voluntary manslaughter. However, prior to amendments there was a definition which was considered unclear as to what the term meant. These are the requirements of diminished responsibility as found in (The Homicide Act, s.2,1957.) It began by quoting ‘where an abnormality of the mind has substantially impaired his mental responsibility for his acts and omissions in doing or being a party to the killing.’ It was then further quoted ‘On the charge of murder, it shall be left to the defence to prove that the person being charged is by virtue of this section not liable to be convicted of murder.’
More so, ‘A person who but for this section would be liable, whether as principal or as accessory, to be convicted of murder shall be liable instead to be convicted as manslaughter.’
Then followed by ‘The fact that one party to a killing is by virtue of this section not liable for conviction of murder shall not affect the question whether the killing amounted to murder in the case of any other party to it’. 
All found in (The Homicide Act, s.2, 1957.)

[bookmark: _Int_MZRNI8Uz]This definition being unclear and not very intelligible to the average person, so a change was needed. This definition then could have led to floodgates like in the case of R v Dowds (2012) of people trying to argue that they are credible to fight with this partial defence, when in reality there is no clear definition of what is needed to fit the criteria. So, there would have been no true understanding.
The terminology ‘abnormality of the mind’ is rather cloudy as ‘mind’ could be so broad as to what it means. The term could mean one thing to one being but another thing to a different being. For example, ‘mind’ could mean one's morality, emotions or consciousness. This showing there is no clear definition.




We can already see why there needed to be a change to the definition of what diminished responsibility meant. It is exercised that section 2 had combined impaired capacity and reduced liability, meaning that a jury had to convict of manslaughter rather than homicide because an impaired ability had diminished their mental responsibility for their act. In addition to this, a jury would often be left deciding based solemnly on morality. In which could be seen as a disadvantage as one thing may be moral to some but not another. This could be down to religion, gender, political view, personality, how one was raised, past experiences or even one’s emotions. Changes had been adapted by (The Coroners and Justice Act, s.52 ,2009.) The (Homicide Act, s.2.1, 1957) was replaced with three new subsections being 1, 1A and 1B all supplying clearer and more intelligible descriptions. 

Straight away from looking at the amended version we see a clear difference in the amendments. This is as subsection 1 told that ‘A person (D) who kills or is a party to the killing of another is not to be convicted of murder if D was suffering from an abnormality of mental functioning which- arose from a recognised medical condition,
[bookmark: _Int_801lgy2L]Substantially impaired D’s ability to do one or more things mentioned in subsection 1A and provides an explanation for D’s acts and omissions in doing or being a party to the killing.’ These fixes visibly change the law when deciding what is accountable to argue diminished responsibility. It can be argued that this is a poor decision due to lack of accountability as the convicted will not be taking full responsibility for the crime, but also seen as a positive for those who have suffered an impairment. This could harm or cause trauma to the family of the victim.

[bookmark: _Int_0Z1t6wb4][bookmark: _Int_MSoszlJx]Further, another way in which the amendments can be seen as a negative is it is unfair and unjust to the victim's family. Julian (2022) stated “These killings cause immense trauma and devastation to individuals, families, and whole communities.” So, by having the outcome reduced to manslaughter one may view this as an injustice towards the victim's family. 


Furthermore, subsection 1A clarified that those things are to understand the nature of d’s conduct, to form a rational judgement and to exercise self-control.
[bookmark: _Int_HBwvodoC][bookmark: _Int_V6KVFEEX]More so, subsection 1B for the purpose of subsection 1, c an abnormality of mental functioning provides an explanation for D’s conduct if it causes, or is a significant contributory factor in causing, D to carry out that conduct.’
Told in (The Coroners and Justice Act, s.52, 2009)
[bookmark: _Int_MKANaCNx][bookmark: _Int_eDRBE6Qb]It is important to acknowledge this as people of different ages are at different mental capacities aswell as some people suffer from mental disorders affecting their ability to make a rational choice, alongside those who have disabilities. This meaning something the average being would consider reasonably dangerous; a child or vulnerable adult may not perceive it in the same way. Ford (2019) supports this by saying “Justice Anthony Kennedy wrote the opinion and reasoned that three factors distinguished juveniles from adults: lack of maturity, increased vulnerability to environmental influences, and likelihood of reform.” 
Majority of children often give into peer pressure. John (2023) quotes “90 % of kids feel some type of peer pressure.” This showing that almost all children feel peer pressured in some way meaning they can easily be persuaded to do something.
[bookmark: _Int_J3kSYGkB][bookmark: _Int_dNMVbHYb]Despite this, one may argue that children shouldn’t be treated any different to an adult when being prosecuted because if they have committed the crime, they would have understood the consequences. Like in the case of James Bulger (1993) shown in the work of (Finnis, 2021) where he was murdered brutally in cold blood by two ten-year-olds. Editor in chief (2019) believes that by sentencing juveniles the same as adults it provides a sense of accountability by stating “society needs to teach all youth, no matter what their home background may be, that there are actions which are permitted and ones that are not for the greater protection of everyone.” 
He further believes it will reduce the chance that a repeat offender will commit multiple severe crimes. 


By having (The Coroners and Justice Act, s.52, 2009) replace (The Homicide Act, s.2.1, 1957) with three new subsections, it makes the requirements appear more transparent and intelligible. This then closing any possible floodgates. 
The term ‘abnormality of mind’ was replaced with ‘abnormality of mental functioning’ told in section 1 subsection 1 and was further instituted that; ‘abnormality of mental functioning’ must arise from ‘recognised medical conditions.’ This being a positive for those with disabilities or disorders which affect their mental functioning as they will be recognised. However, one may argue that everyone should be trialed the same no matter what, so we are all equal.

Upon further investigation, Law Commision (2006) Murder, manslaughter and infanticide report foretold that the reasoning for this amendment is that the original definition of this legislation had not been drafted with medical experts' abilities despite their evidence being crucial to the succession of the defence. Again, opening floodgates for anybody to try arguing the defence. 

[bookmark: _Int_6zweTWgp]By having this replacement of the terminology there is a much clearer clarification as to what is required when arguing diminished responsibility. The terminology ‘abnormality of mental functioning’ is much clearer than ‘abnormality of the mind’ as ‘mental functioning’ can be easily transcribed. The term ‘mental functioning’ insinuates that it means a being's mental ability to recognise what they have done. 
Regardless, there have been some criticism as to the term ‘abnormality of mental functioning’ as it is not actually defined in s.2.1. Then again, there is nothing suggesting that it is any narrower than ‘abnormality of mind.’ 


[bookmark: _Int_AfcHwufU]Following the previous criticism, it is said that there have been criticisms for such change in the definition of requirements. This is because of imprecise language which was used in (The Homicide Act, s.2, 2009.) 
It was unclear what the definition of ‘abnormality of mind’ really meant.
The case of Byrne (1960, 2QB 396), Lord Parker quoted that the term ‘abnormality of mental functioning’ is a state of mind so indifference to that of an ordinary being, that the reasonable man would deem unnormal.’


[bookmark: _Int_HSCjkKFD][bookmark: _Int_pYtXlirE][bookmark: _Int_0qJ7rOxi]By section 1.a mentioning that it must arise from a recognised medical condition, it recognises experts' abilities whereas before there was no recognition whatsoever. This could considered to be a positive as now nobody can just argue the defence, and medical expertise is needed. There have been few known medical conditions considered as an abnormality of mental functioning in the defence of diminished responsibility. One being battered wife syndrome which was shown in the case of R v Ahluwalia (1993). On the contrary, it is told that this can only be considered part of diminished responsibility if medical experts can show a medical diagnosis to their actions. 
Another being jealousy which was seen in the case of R v Miller (1972.)
Unfounded jealousy in R v Vinagre (1979) was also considered as an abnormality of mental functioning due to him suffering from ‘Othello syndrome.’
Following by chronic depression with the case of R v Gittens (1984.)
Epilepsy which happened in the case of R v Campbell (1997.)
Pre-menstrual tension in the case of R v Smith (1982.)

[bookmark: _Int_m5CTEfkO]Another change is that the effects of a successful plea of diminished responsibility will remain the same, a verdict on manslaughter not murder, and the burden will remain on the defence to prove the defence on the balance of probabilities. (Ashmans solicitors, 2022.)
[bookmark: _Int_r7JnwrsS]This could be viewed as a negative however as it basically leaves the defence deciding on morality and as previously stated morality can be completely different to two people.

[bookmark: _Int_vJnAXNmN]One could argue that as there has now been a clear definition of what is needed when it comes to the defence of diminished responsibility, this could be viewed as a disadvantage to others. The reasoning could be that, at the time of the original definition a being could have tried to argue diminished responsibility and failed. Whereas, if they were to have argued their case with the new definition, they could have succeeded. For example, the case of R v Cobley (2021) where it is believed if medical expertise had been involved the case could have potentially won.

[bookmark: _Int_UmPJLqJ0][bookmark: _Int_JvvwrCrt]Another argument as to why this could be viewed as a disadvantage is that, even though there have been amendments as to what diminished responsibility means. There is still no clear description of what the term ‘abnormality of mental functioning’ means under the (Coroners and Justice Act, s.52, 2009) as in this legislation it quotes ‘if D was suffering from an abnormality of mental functioning which arose from a recognised medical condition.’ This is just telling what is required not what the term means. All it intel's is that there had to be medical condition to argue the partial defence.


[bookmark: _Int_3SczFQFP][bookmark: _Int_xrdTdubd]Section 1A.c states that one of those things are how to ‘exercise self-control.’ Some would argue that this could be viewed as a disadvantage as the term could confuse people. “The jury must look into the mind of the defendant and ask whether the defendant actually lost their self-control, rather than considering whether a reasonable person would have lost their self-control.” (Herring, 2022)
One may argue this as unfair due to lack of accountability, why one rule for one and not the other? More so, one could argue against this as there is no clear definition of what exercising self-control means. Another reasoning as to why this could be seen as confusing is that before the amendments were made, there was no definition of what is needed. So, there would be cases of people trying to argue that drugs or alcohol could be used. Like the case of R v Tandy (1989) where she tried to argue diminished responsibility whilst being under the influence of alcohol.
Now that this term has been thrown in after corrections, some could still debate ‘what actually comes under self-control?’ 
[bookmark: _Int_2okZPc0S][bookmark: _Int_FgTjb0Zb]We can link this back to the point previously made of how children and vulnerable people have different mental capacities and often give into peer pressure, meaning ‘self-control’ would have a whole different meaning to them. Cherry (2023) “Self-control is the ability to regulate and alter your responses to avoid undesirable behaviours, increase desirable ones, and achieve long-term goals.”
[bookmark: _Int_PlUYvafM][bookmark: _Int_Oxfn7Dbn]Vulnerable people do not have the facilities to do all that especially children as they are not at full mental capacity. When looking into this more, they have no reasoning as why not to question this as there is no clear description of what it means.



[bookmark: _Int_sSmGK0k9][bookmark: _Int_UjkpRUzS][bookmark: _Int_r4B7Hfwh][bookmark: _Int_P5YdQdik]In conclusion, the reasoning as to why (The Coroners and Justice Act, s.52, 2009) amended the definition and requirements of diminished responsibility is because the legislation in the (Homicide Act, s.2, 1957) was so unclear and intelligible and thought without consideration to the experts' expertise. As it was thought out with no expertise, it would have opened floodgates as to what the definition really could have meant and brought fourth more cases of people trying to argue the defence. 
[bookmark: _Int_9VlOT5yP]The term ‘abnormality of mind’ was so broad that by amending it with the term ‘abnormality of mental functioning’ in addition with what goes with it, comforts in what the defence is. Having this change, there is a clear advantage in knowing whether you can use the defence in your case. 
Overall, the amendments of the law really outweigh the disadvantages but to further reform this area of law they could define what ‘exercising self-control' really means to avoid further confusion aswell as defining the term ‘abnormality of mental functioning. Despite the amendments changing this area of the law for the better for those arguing the defence, one may also say it has not made the law better as the families of the victims could suffer more.
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