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        In 1861, the Offences Against the Person Act was passed. Being over 160 years old, does the act still hold up within the UK Criminal Justice System in today’s society? There are arguments on both sides of the question of whether the current Offences Against the Person Act, and this paper will take an in-depth look at various points, for and against, the idea of the Offences Against the person legislation being changed and updated. Where the Law Commission and the Home Office have been eager for reform of this legislation, the Ministry of Justice has not shown interest and therefore, the reform of this act has not been considered. With it being up in the air for over a decade, many believe the time has come that this legislation is scrutinised and deeply reviewed (Eugenicos, 2017).


        Many parties including the police believe that the reform of the Offences Against the Person Act 1861 would bring about great efficiency that is definitely overdue in today’s society. Although there have been eight attempts of reform including the Law Commission, none have been successful (Eugenicos, 2017). Lord Thomas CJ stated in 2014, that the legislation is out of date, describing certain areas ‘obsolete’ (Law Commission, 2014). Some of the language used in the Offences Against the Person Act 1861 is no longer suitable. The force and determination of which the Law Commission pleaded for reform was simply not strong enough and should have been met with more demand (Padfield, 2015).

        In this review, the Law Commission set out to change a number of things from the Offences Against the Person Act. Firstly, the new, updated version of the 1998 Home Office draft bill in order to remove outdated offences. The Law Commission also wish to add an entirely new offence of Aggravated Assault (summary-only). This offence would carry upto 12 months imprisonment. The benefits of this would be to give a higher sentence than those who commit assault in a more ‘standard’ sense, that ultimately do not deserve a sentence of up to 12 months. Those who do receive this higher sentence would be those who commit assault in an aggravated sense. Also, the Law Commission will replace 25 offences with 15 new, revised ones. Offences that include threats to kill, seriously injure and rape will be expanded, giving them a sentence of upto 10 years imprisonment (Law Commission, 2020). The correct labelling of each of the offences is important in order to convey to society, the severity and potential punishment for committing non-fatal crime, such as assault. The public need to be aware of the heavy consequences of certain aspects in an offence (Demetriou, 2016). These, and other points will be explained in depth throughout this paper.

        Offences such as ‘impeding a person endeavouring to escape a shipwreck’ from section 17 of the Offences Against the Person Act, clearly shows how outdated this legislation actually is. This offence is now considered meaningless and completely unnecessary. Furthermore, crimes in section 29, such as ‘causing gunpowder to explode’ and ‘sending to any person a corrosive substance’, are other examples of this legislation being completely out of date and not suitable for use in a modern society (Jefferson, 2012).

        Even when the Offences Against the Person Act was created in 1861, it was merely serving the purpose of integrating many of the even older prohibitions into legal legislation to bring about justice for that current time. This explains how the contents appear unfit for purpose, due to them being designed to fit society prior to 1861 (Gibson, 2016).

        Within the legislation, the language used is so obsolete that it would need to be translated into a more ‘modern English’ for people to understand it. This creates a problem in today’s society as it opens up an opportunity for misinterpretation and opinionizing. The clarity and ‘set-in-stone’ aspects of modern legislation is severely lacking in the Offences Against the Person Act. It appears weak and easily hindered which is a massive problem when attempting to bring about justice through this act correctly (Gardner, 1994).

        The Law Commission forgets about the scale of which they want to re-write the Offences Against the Person legislation. It’s a huge difference which can ultimately lead to some problems. The Law Commission’s proposed recommendations to sections 18 and 20, “intentionally causing serious injury” and “intentionally or recklessly causing serious injury”, lacks the intensity and specifics of the current sections in the legislation which warns people of the crimes such as assaults and makes them realise the responsibility of their actions when causing such crime. By creating these changes, the Law Commission fails to continue the strong and healthy support that the current act is providing surrounding non-fatal offenses, which ultimately drives its most important, opinionated point of interest (Gardner, 1994). This, of course counters Gardner’s first point of non-clear linguistics leading to complications, making it a balanced argument.

        Not only out-dated words have caused the problem however. For example, the word ‘inflict’, in context of it being used in the Offences Against the Person legislation has led to problems throughout the years for the criminal justice system. An interpretation occurred when a defendant was trying to prove a form of battery or assault (R v Clarence 1889). After this, it was said in criminal courts that ‘inflict’, means any form of physical application of force (R v Wilson 1984). Being interpreted again, the word ‘inflict’ altered to be used in a case where force was indirectly used on someone (R v Martin 1881). This suggests the mens rea, (the thought and psychological process behind offences) of the word was used in this particular case. In modern times, ‘inflict’ has become a verb used for both mental and physical application of force, both direct and indirect. 

        The difference between actual bodily harm (ABH) and grievous bodily harm (GBH) is definitely distinguigable, they both carry different levels of severity. However, under section 20 of the Offences Against the Person Act, GBH would result in a person receiving the same max penalty as ABH (under section 47). Yet, if a person was to commit a crime of GBH under section 18 of the same act instead, then their max penalty can rise from five years, to life imprisonment (DPP v Smith, 1961). It is evident that this style of sentencing is in need of improvement, especially as society evolves, so do the minds of the people that live in it.

        On the other hand, although the act is heavily criticised it serves the purpose when it comes to the more common and every-day offences. This is understandable due to the nature of certain crimes that stand the test of time, such as common assault. Offences like these carry the same principles and fundamentals since the mid 1800’s. However, in a modern era, police and the criminal justice system have noticed that assaults come in many different variations. This becomes a problem when still following legislation that was designed to fit a time period over 150 years ago (Gardner, 1994).
        The Law Commission suggests a completely new scheme in order to fix the current Offences Against the Person Act. In current legislation, the actus reus of an offence committed under section 18 would be to cause wounding or grievous bodily harm to the victim. The Mens rea being the intention to cause grievous bodily harm.  Under the Law Commissions revised scheme, the actus reus would be to cause serious injury to the victim, with the mens rea to intend on this injury. (Demetriou, 2016).
         Another example of the Law Commissions scheme being more concentrated and up to date than the current legislation, is the recommended offence of Aggravated Assault. Under the current act in the UK, there is no such offence as ‘aggravated assault’. However, there are aspects of certain common assaults than can be considered ‘aggravated’ (Titchener, 2019). To build on this, the Law Commission suggest having an offence titled ‘aggravated assault’, with the mens rea being to intentionally or recklessly cause common assault to the victim. This makes more sense when considering the different tiers of severity that have not been implemented into the current Offences Against the Person legislation (Demetriou, 2016).
        Another area in which the Offences Against the Person Act fails is in the lack of an offence hierarchy. There is no real structure of severity when it come to the offences in the act. Therefore, there is no difference on penalty for committing crimes that are much heavier in criminal context (Jefferson, 2012). Furthermore, there is no consistent ‘variable factor’ that runs through all offences in the mentioned sections, meaning comparison is challenging when understanding the difference in severity (Eriera, 2007). The reasoning for this can be down to the ethnicity of the time period this act was created in. For example, an offence such as preventing a clergyman from executing his duties was seen as a severe crime, however there is great precision in this offence compared to the principal offences found under sections 18, 20 and 47. These sections include no such hierarchy, only a ladder/pyramid system that does not work. Implementing a working hierarchy that makes sense for offences under section 18, 20 and 47, could be a very good starting point for reform of this legislation (Jefferson, 2012).

        In conclusion, the Offences Against the Person Act 1861 has seen many in demand for reform of the legislation. Very few are actually against the proposition of reforming the act as there are no substantial benefits of keeping it. From its old and outdated language, to the completely unnecessary offences that many have served a purpose over 150 years ago, it is clearly evidential that the legislation is very overdue for reform. It has caused issues in courts, as definitions are not as clear as they should be in the 21st century versions of UK legislation (Virgo, 1992). However, some argue that there is still value in the current act, and the scale of which the Law Commission wish to alter the legislation is far too drastic and would cause more problems than it is trying to solve (Gardner, 1994).
        It is important to note that as society evolves, so do the ways people commit certain (but not all) crimes. Perspective and interpretations change (R v Martin, 1881) therefore it is only correct that legislation is updated in order to continue standing the test of time. This is not to say that the legislation was inadequate in the 1800’s, as it did serve that time period very well, however it has been over 150 years, and the majority believe that the time has come for things to change surrounding offences against the person.
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