Jayes –v- Denbighshire County Council

(Accident to Lisa Brennan – 16.03.03)


JUDGMENT

“On 16th March 2003 Lisa Brennan sustained the most awful accident.  She was undertaking a climbing activity during an adventure weekend under the auspices of JJ Canoeing and Rafting.  In a dreadful incident she fell and sustained catastrophic injuries.

The instructor concerned was Mr McDermott.  The evidence we have heard from a number of witnesses is that at the critical stage in the climb he uttered the phrase “let go of the rope”.  Whilst perhaps not ambiguous on its own, this instruction was ambiguous when three people were holding onto the rope.  On the facts as adduced by evidence it is open for the jury to conclude that the statement was ambiguous and the instructor was insufficiently proximate to intervene.  His instructions as to the rules and functions of those involved and the danger involved was inadequate.  Mr McDermott has acknowledged his responsibility at the Magistrates Court for failing to discharge his statutory duty.  

This prosecution has been brought against those who employed Mr McDermott.  The indictment reads that James Jayes and Anyta Jayes on or before 16th March 2003 being the joint proprietors of an adventure activity centre known as JJ Canoeing and Rafting, Llangollen, knowing that persons not being in their employment would be exposed to risks to their safety in participating in rock climbing failed to take adequate steps to ensure a self employed climbing instructor under contract to them namely John McDermott was a suitably experienced and competent climbing instructor for the purposes of supervising and ensuring the safety of members of the public participating in a rock climbing activity.

The evidence before the jury, adduced from the prosecution’s case, is that prior to the day of the accident and on many occasions Mr McDermott had worked for and with JJ Canoeing and Rafting in a mountaineering capacity.  It is clear that he worked with other staff/self employed instructors as evidenced by the log books contained within the jury bundle.  Nothing in the evidence suggests a caveat as to his experience with JJ Canoeing and Rafting.

Indeed, ten days before the incident having undergone training and thorough assessment by the competent authority he was awarded the single pitch award, a gold standard award, a well known award respected in climbing circles which recognises expertise in climbing and teaching novices. 

There is also evidence that Mr McDermott saw the risk assessment and safety policy in place at the time of the accident.  

This prosecution is not founded on the adequacy of those documents.  The evidence in terms of Mr McDermott’s contract shows full familiarisation with those documents was central.  

The Defendants it appears relied on the mountain leader single pitch award together with their knowledge of Mr McDermott up to that time. It was on this basis that he was taken on as a trainer/supervisor.  The prosecution’s case is that the Defendants were at fault for not going further.

Experienced climbing witnesses have said novice climbers/perspective employers are entitled to assume the single pitch award documentation speaks for itself as to the skill, competency and supervisory ability.  The award means that the individual meets the stringent standards set by the board.  

Whether in the course of his daily activities he displays that skill and competency is another matter.  One ought to be allowed to expect that he will.  Is it the employer’s responsibility?  Did they fail in their duty?  What adequate steps should they have taken?

By inference it is said someone should have gone with Mr McDermott to supervise him on his first job.  The witnesses said that that would have been necessary and in any event Mr McDermott wasn’t a stranger to JJ Canoeing and Rafting, they already had knowledge of him and his skills.

I might have expected extra steps if the instructor involved had been a complete stranger to JJ Canoeing and Rafting.  In that instance I would have expected them to have gone beyond simply checking the certificate.  But this was no perfect stranger.  This was someone they knew well.

Neither of the expert climbers questioned put fault in a legal sense at the door of JJ Canoeing and Rafting.  What is the prudential basis for saying they should have done more?  I don’t believe there is one.

It is easy to become influenced by the awful circumstances and consequences of the accident.  However, we are looking at the culpability of these Defendants.

I do not believe there is sufficient evidence to proceed with this matter further.  I therefore use my powers to stop this case”.
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