This assignment is going to discuss defamation and whether Ffion and Kieran both have a case to make a defamation claim.  

Defamation has been put into place to protect an individual’s reputation (Horsey & Rackley, 2021). There have been many concerns regarding the law surrounding defamation mainly due to the balance between Freedom of expression in Article 10 of the European Convention on Human Rights Act 1998 and the right to respect for private and family life under Article 8 of the European Convention of Human Rights Act 1998. The Defamation Act 2013 was bought in to improve the balance of both the Articles within the Human Rights Act 1998 (Lunny, Nolan & Oliphant 2017).  

There are two forms of defamation they are slander and libel. Slander is mostly an oral statement that has tarnished an individual’s reputation, whilst libel is the most important form of defamation for the press. To establish a case of defamation under section 1 of the Defamation Act 2013 there are four elements that need to be proven they are 1) the defendants’ words are defamatory 2) the words refer to the claimant 3) the words have been published and 4) their publication has caused serious harm to the claimant’s reputation.  

The first element that needs to be established is that the words that the defendant used were defamatory towards Ffion. A statement is defamatory if a claimant’s reputation has been lowered within the eye of a right-thinking member of society, as shown within the case of Sim v Stretch (1946). It also needs to be proven that the words used would expose Ffion to hatred and contempt. The article does meet this element that the words were defamatory as the accusations that have been made against Ffion would lower her reputation within society, and the accusations are of criminal activity and dishonesty which could potentially lead some individuals especially ones that believe Ffion has stolen from them, to feel hatred and contempt towards her. As within the case of Hewson v Times Newspaper Ltd (2019), the newspaper had the meaning that there were reasonable grounds for an investigation to be carried out and that criminal activity had occurred, this case could also be used as an example of the reputation rule.  

The second element that needs to be established is that the words refer to Ffion. The title of the article is ‘Ffion the con’, not only does the title state her name but within the article it states that Ffion is funding her lifestyle from the pension pot. As Ffion is a successful businesswoman within Wales many right thinking people would know that the article is regarding her, as shown in the case of Morgan v Odham Press Ltd (1971) that stated that even if the article does not state the individuals full name or their business, but they can be clearly identified as the individual then this is sufficient enough, therefore this element has been met.  

With regards to the words having been published this has also been met as the article was published online for many people to read throughout Wales but also as it was published online other people outside of Wales has access to read the article. As publication is not sufficient enough it could be argued that not only did the article injure Ffion reputation it has also damaged her business reputation and could cause serious financial harm, as seen within the case of Jammal v Dow Jones (2005), it was held that the defamatory statement does not have to be read by many people but the fact that the statement was published is sufficient enough and income was lost. 
 
Under section 1 (1) of the Defamation Act 2013 it needs to be proven that the article has caused or is likely to cause serious harm to Ffion’s reputation. It can be argued that the words used are more than likely to cause serious harm to not only Ffion’s reputation as she has been accused of criminal activity, but it could also have a huge impact on her ability to work as the accusations are also regarding her company, therefore this could have a serious economic impact on her. As seen within the case of Thornton v Telegraph Media Group (2010) the severity of the words would severely lower her reputation with right thinking individuals, but it could also have a huge financial impact on the business and due to the financial loss, it could also affect others.  

The defence may use the public interest Defence Act under section 4 (6) of the Defamation Act 2013 and back it up with the case of Reynolds v Times Newspaper (2001). Within the case Lord Nicholls provided a list of what the courts could permit the defence to use. 1) Subject matter- this can be seen as being met, as Ffion being a successful public figure within Wales the defence could argue that it was important for the general public to know that criminal activity was occurring, and Ffion was stealing from her employees. 2) Source- the defence could use Section 10 Contempt of Court Act 1981 protection of journalist source; they could argue that they did not need to find the source as this act would safeguard the source. 3) Urgency- this will more than likely fail as there is no reason why the article was published so quickly. 4) Balance- there is no balance within the article as they have not done any investigating and they have not asked Ffion for her side of the story prior to publishing the article. 5) Seriousness- the fact that the allegations are of a serious criminal matter, and they are false allegations defence of public interest will fail.  
The defence could also use the defence of truth as at the time of publication the journalist had reason to believe that the information that they had was correct and that Ffion was funding her lifestyle through criminal activity, as seen with the case of Flood v Times Newspaper (2012) where Lord Brown referred to Article 10 of the European Convention of Human Rights Act 1998 of freedom of expression and that the newspaper acted responsible in publishing an article on corruption and fraud.  

However, the accusations that have been made against Ffion are serious and have not been verified and, they do not have any source of where the information came from. There is no reason why the article was published with such haste except for the pressure Iuan received from Kieran to publish a major story and no investigation was done as to who the source was. The public interest defence will fail, and the defence truth will also more than likely fail therefore Ffion will have a claim for libel damage.  

With regards to Kieran’s defamation case, the first element that needs to be proven is whether Juliet’s words were defamatory as she has accused Kieran of disliking successful women which can cause people to view Kieran as sexist. This could consequently lower his reputation within society and expose Kieran to hate and contempt from others. Whilst it could be argued that being accused of sexism may not be a criminal offence, this does not detract from the fact that it could still significantly lower Kieran’s reputation. It would not only lower Kieran’s personal reputation it could also damage the image of WNO as people may believe that the organisation is one of sexism.  

The second element that needs to be satisfied for Kieran to make a successful defamation claim is that the words Juliet used must have been in reference to Kieran. Whilst Juliet does not specifically use Kieran’s name during Parliament session, she still refers to the editor of WNO which clearly shows that the person she is referring to is Kieran. Whilst many people might not know who Kieran is outside of Wales it could be argued that people have easy access to the internet and would be able to find out who Juliet is referring to. 
 
In addition to this, the words that Juliet used must have been published. Ordinarily, one would assume that this means Juliet’s words must be in written form, however this is not the case. Instead, published words can also include oral statements that are addressed to a number of people, which could consequently allow Juliet’s words to satisfy this requirement as her statement was made during a Parliament session where it is guaranteed that many people will be present, but it will also be recorded live on the internet therefore many individuals would hear her statement.  

Furthermore, for the publication to be regarded as defamatory it must have caused serious harm to Kieran’s reputation. Upon initial consideration of the fact that Kieran was accused of being sexist, many would assume that this accusation was not serious enough to cause serious harm as it is not a criminal accusation. However, for a publication to be regarded as defamatory it does not necessarily consist of criminal accusations in order to be sufficiently serious. The test laid out by Lord Atkin in Sim v Stretch (1946) that the statement to be defamatory must ‘lower the plaintiff in the estimation of a right-thinking member of society’. Therefore, Juliet’s publication has potentially caused serious harm to Kieran as it will affect the public’s perception of him as he will be viewed as a sexist. As a consequence, Juliet’s statement was defamatory and could allow Kieran to make a case against Juliet for slander.  

However, Juliet could potentially use the defence of Honest comment. This defence is found under section 3 of the Defamation Act 2013. Juliet could state that the statement that she gave was her honest opinion, that the basis to her opinion is due to the false accusations made about a successful businesswoman and many other right-thinking individual would have been under the same opinion as Juliet, case law which could apply here is Joseph and Others v Spiller and Another (2010).  

Whilst Juliet could succeed with the defence of honest comment, she could also rely on the defence found in Article 9 of the Bill of Rights 1689 which states that the ‘freedom of speech and debates or proceedings in Parliament ought not to be impeached or questioned in any court or place of Parliament. Therefore, it is clear that members of Parliament are granted protection from scrutiny by the courts. This doctrine has been firmly established within the common law which was due to the case of A v United Kingdom (2003) where the European Court of Human Rights held that this article did not violate article 6 and 8 of the European Convention of Human Rights Act 1998. Whilst Kieran does have a case for slander consequently, Juliet has a strong and valid defence to protect her from Kieran’s defamation claim.  
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