Specialist Employment Law – 5OS01

Task One

1. “Employment law regulates the relationship between employers and employees. It governs what employers can expect from employees, what employers can ask employees to do, and employee’s rights at work.” (CIPD, no date)

The purpose of employment law is to enforce legislation and set expectations for both the employer and employee to ensure fairness and consistency. Employment law provides legislation on a broad range of topics including: legal requirements, recruitment processes; employment terms and conditions; holiday entitlements; working hours and pay; maternity and parental rights; discrimination; health and safety regulations; discipline, grievance and dismissal procedures; whistleblowing; employment tribunals; TUPE; and redundancy. 
These laws are in place to protect employee’s rights whilst safeguarding an employer’s interests and ensuring the relationship between both parties kept fair. They offer balance in terms of power between the employer and the employee. 

“UK employment law originates in Parliament through the legislative process, and in the courts through judicial decisions.” (Taylor, 2021) 

Employment law derives from different sources; UK based legislation formed by UK Government. UK legislation may take the form of Acts (passed directly by Parliament) or Statutory Instruments made under the authority of an Act of Parliament by a Government Minister or the Queen-in-Council. Another source is EU based legislation, originating from the European Union (EU) and adopted by the UK.  EU law is a body of treaties and legislation, such as Regulations and Directives, which have direct effect or indirect effect on the laws of EU member states.

A large majority of UK employment law consists of Statues that provide fairness amongst parties; one example would be the Equality Act 2010. This law “covers everyone in Britain and protects people from discrimination, harassment and victimisation.” www.equalityhumanrights.com/en/advice-and-guidance/your-rights-under-equality-act-2010 

Employment tribunals, previously known as ‘industrial tribunals’ prior to 1998, were established in 1964, originally to deal with appeals by employers against industrial training levies. Since then their jurisdiction has hugely evolved. Now dealing with a much broader remit of employment claims including; statutory redundancy payments (which came into effect in 1965), unfair dismissal claims (came into effect in 1971 in accordance to the Industrial Relations Act), and a range of discrimination in employment (in line with a number of different Acts, for example, the Equality Act 2010). 

“Employment tribunals address claims that may be brought against employers by employees relating to their employment or its termination.” (CIPD, no date) In essence, if an employee feels unfairly treated by their employer, they can instigate a tribunal claim against them. 
An employment tribunal case is usually heard solely by an employment judge, although previously would have been heard by a panel of three people, consisting of an employment judge and two lay members (experienced practitioners). 
At the hearing, the judge will assess whether or not the employees employment rights have been met, based on the evidence put forward the judge will then rule in favour of either the employee or the employer. 
The employment tribunal process is a vital part within employment law, allowing the employee an opportunity to voice issues that would have perhaps would have been ‘swept under the rug’ if the process was more costly. 
Parties are able to represent themselves or bring representation whom could be a non-professional representative or a lawyer. 
Employment tribunal appeals should be directed to the Employment Appeals Tribunal (EAT).

Prior to a case being heard there are a number of steps that must be taken to ensure all other options are exhausted before legal proceedings are undertaken.  As per the pre-claim conciliation system, claimants must inform ACAS (Advisory, Conciliation and Arbitration Service) of their intension to pursue a claim via an ET1 document before officially lodging the matter with their employment tribunal office. Once logged with ACAS they must offer conciliation. ACAS contributes significantly in the employment tribunal system by aiming to agree settlements between parties prior to tribunal hearings. ACAS play a dominant role in “encouraging the parties to reach out-of-court settlements and so reduce the costs of running the tribunal system” (Taylor, 2021). If parties are successful in reaching a settlement agreement, the terms of said agreement are recorded on a document known as a COT3 form (GB). 
If conciliation is unsuccessful within the set timeframe, claimants can advance to lodge an employment tribunal claim. 

Employment-related cases whereby there is a dispute relating to common law, for example an alleged breach of contract, would be heard in either the County Court or in the High Court. Cases in both the County Court and High Court, are heard by a judge. These cases would include claims such as, personal injury claims against an employer if they have suffered an injury at work. 
The High Court only hears cases where damages are being sought in excess of £15,000, or in excess of £50,000 for personal injury claims. 
“Appeal from county courts or the High Court are taken directly to the Court of Appeal” (Taylor, 2021)

Should the losing party wish to appeal the decision made at the employment tribunal, they must put forward their grounds to appeal in writing within a maximum of forty-two days. This is put forward to the Employment Appeal Tribunal (EAT), whereby there are four possible outcomes;
1. The appeal may be dismissed.
2. The appeal may be allowed.
3. The appeal may be allowed and remitted back to the original employment tribunal panel to make a final decision.
4. The appeal may be allowed and remitted to a differently constituted employment tribunal panel to rehear the evidence and make a final decision.  (Taylor, 2021)

Due to the fact that EAT’s primary role is to establish how the law should be construed; it is often the case that cases are remitted back to the employment tribunal so that a final judgment can be made.

On the rare occasion that the losing party wishes to appeal EAT’s decision, the matter would be taken to the Court of Appeal in London, and heard by a panel of three Lords Justices of Appeal. 
It is only possible to further appeal to the Supreme Court whereby a point of law that has ‘general public importance’ is disputed. The Supreme Court hears very few employment-related cases each year. The matter must be significant enough to have impact on numbers employers and employees, not just the parties involved with the heard matter. Ultimately, the Supreme Court has the final say in all matters relating to UK law.  
“Settlement agreements are legally binding contracts used to end employment on agreed terms that include the employee making binding promises not to sue the employer, in return for a payment.” (CIPD, 2021)
Should both parties agree settlement, the employee’s right to bring a claim to employment tribunal is waived. 
To ensure settlement agreements are effective, it is essential that the agreement be in writing stipulating the claim raised by the employee usually including a factual and legal description of the claim. Other points can be specified in an agreement, such as;
· Confidentiality clause, which prevents the employee from discussing the settlement agreement with anyone outside his or her immediate family. 
· Restrictive covenants, restricts where the employee can work after leaving the organisation. This covenant can only be in place for a limited period. 
· The sum of monies to be paid and when the payment will be made

It is vital the employee has received independent legal advice on the matter, specifically regarding the terms and effect of the settlement. It is imperative the legal advice received is by an independent advisor to ensure there is not conflict of interest. It is also essential the employer’s legal advisor is covered by an insurance policy and the advisor is named within the agreement. 


4.1 & 2.2
If an individual has entered a verbal or written contract with an employer to personally perform a task, they are classed as a worker and therefore have employment rights.
All employers must abide by the National Minimum Wage or National Living Wage when paying employees. The National Minimum Wage refers to all individuals under twenty-three years of age, or if you are an apprentice. National Living Wage refers to those who are aged twenty-three and over. The National Minimum Wage and National Living Wages states that an employer must pay a minimum amount on average for the hours worked by an individual. The current rates are as follows:

	Wage band
	Current rate
	Rate from 1 April 2022

	Age 23 and over (National Living Wage)
	£8.91
	£9.50

	Age 21 to 22
	£8.36
	£9.18

	Age 18 to 20
	£6.56
	£6.83

	Under 18
	£4.62
	£4.81

	Apprentice
	£4.30
	£4.81


(ACAS, 2022)

All persons must receive equal pay for doing ‘equal work’; therefore, nobody should receive less pay in comparison to the opposite sex if they are doing work rated as equivalent to another person for the same employer. This refers to employees, workers, apprentices, agency workers, and self-employed persons hired to personally complete the work. 
The Equal Pay Act, originally established in 1970, and since incorporated into the Equality Act 2010, applies to the terms and conditions of employment, specifically in relation to a person’s pay, including; basic salary and/or wages, pension, working hours, annual leave entitlements, overtime pay, sick pay, and any benefits. (ACAS, 2020)  
If an employer is responsible for pay discrimination, there are three main ways they are able to defend the claim. They can show that the woman and her comparator do not conduct equal work, the comparator is not legally valid meaning they are not in the same employment, or show the difference in pay is due to a material factor.  (CIPD, 2022)
Even if an individual is able to show one of the three factors in order to bring a claim against an employer, the employer could possibly avoid liability if they are able to show that the less favourable treatment relates to a genuine material factor that does not discriminate the individual because of their sex. Some material factors that are considered include; geographical differences, unsocial hours of work, or paying the comparator more due to a skills shortage. (CIPD, 2022)

The most common remedy awarded is of monetary value consisting of future pay and benefits in line with the comparator, as well as back pay totalling the difference in pay for up to six years before the date proceedings commenced. As they are entitled up to six years’ back pay, an employer that has gained employees via a TUPE situation could be accountable regardless of the equal pay situation occurring with the previous employer. (CIPD, 2022)
In the case of Gutridge and others v Sodexh (2009), the Court of Appeal confirmed women who are subject to a TUPE transfer have the right to claim for equal pay losses of up to six years during employment up to the date of TUPE transfer to the new employer. As long as the claim is brought against the employer within six months of the TUPE transfer. (CIPD, 2022)

To prevent equal pay claims it is recommended by the Equality and Human Rights Commission (EHRC) that employers should carry out equal pay audits to understand how their pay and benefits system operates and the effects it has on employees, in particular those of a particular sex, race, religion, disability and age. If an equal pay claim is brought against an employer an employment tribunal can order the employer to conduct an equal pay audit. (CIPD, 2022)


4.2 
Working Time Regulations (WTR), also known as the Working Time Directive states that you cannot work for more than an average of forty-eight hours per week over a period of seventeen weeks. However, an employee has the option to choose to work more than forty-eight hours a week, in order to do so they must ‘opt out’. Opting out must be a voluntary act by the employee and they must put this in writing. Some workers do not have the opportunity to opt out; generally, these are staff in the transport industry. For example, airline staff, workers on ships, and delivery drivers who drive a vehicle in excess of three and a half tonnes. (gov.uk, no date)

The purpose of WTR is to “protect workers from risks of working excessively long hours or working without breaks or holidays.” (CIPD, 2020)
Not only does the WTR protect workers from working a maximum average of 48 hours per week (over a seventeen week period), but it also entitles workers have regular rest breaks and daily breaks between shifts, as well as regular days off and annual leave entitlements. 
Workers are entitled a twenty minute unpaid rest break if they work over six hours in one day and must have a daily rest period of a minimum of eleven consecutive hours between each working day or within a twenty-four hour period. Workers must also have a minimum of twenty-four hours rest every seven days and a minimum of twenty-eight days paid annual leave per year. (CIPD, 2020) 




4.3 
In recent years, there have been many changes within employment law as laws become more in line with the twenty-first century. One example is that women are no longer the only workers entitled to statutory rights when a child is born or adopted. 
Women are entitled to take up to fifty-two weeks maternity leave if they have given birth to a child. It is compulsory that an employee takes maternity leave during the first two weeks following the birth of their child (four weeks compulsory maternity leave for factory workers). The compulsory period off is not additional to the maternity leave. The fifty-two weeks maternity leave is formulated as follows; twenty-six weeks’ ordinary maternity leave (OML), followed by a further twenty-six weeks’ additional maternity leave (AML). 
There is no qualifying period of employment in order for an individual to be entitled to maternity leave, even if the individual is pregnant when commencing their employment. The employee is able to choose when they start their maternity leave, however it cannot begin prior to the start of the eleventh week before the expected due date. The employee must notify her employer of her intention to take maternity leave and agree a start date of the leave. (CIPD, 2020)

During an employee’s pregnancy, they are also entitled to paid time off work in order to attend any antenatal appointments. Fathers or partners also have the right to take time off for two of these appointments to accompany the expectant mother; however, this will be unpaid leave. 

Women on maternity leave are entitled to statutory maternity pay (SMP), however some employers may have contractual maternity pay provisions, which supersede SMP on the proviso that it is of better benefit to the employee than the statutory ones. In order to qualify for SMP, the employee must have completed twenty-six weeks’ continuous service with their employer by the end of the fifteenth week before the expected due date. 
Payment for SMP is for a maximum of 39 weeks. The first six weeks equates to ninety percent of the employees average weekly earnings (before tax), the remaining thirty-three weeks is paid at the SMP rate or ninety percent of the employees average weekly earnings if this is lower than SMP. The last thirteen weeks of maternity leave will be unpaid (if taken). During maternity leave, employees are entitled to go into work for up to ten ‘keeping in touch’ days, whereby they will be paid at their normal hourly rate.  (CIPD, 2020)

The father or partner is entitled to take up to two weeks’ paid paternity leave, if the individual has been employed for a minimum of twenty-six weeks by the fifteenth week before the expected week of childbirth.  
For parents who choose to adopt, the adoption leave and pay mirrors maternity leave provisions. However, it is worth noting, only one parent is entitled to adoption leave, the other parent can still take paternity leave. This includes same sex parents. (CIPD, 2020)

Shared parental leave (SPL) entitles parents whose babies were due on or after 5th April 2015, or those who have adopted children after that date, to share leave between them and the right of sharing up to thirty-seven weeks of statutory share parental pay. 
As previously stated, the mother must take the first two weeks compulsory maternity leave, however, the remaining fifty weeks leave and pay can be shared between themselves. (CIPD, 2020)

4.4 
If you are an employee who has worked for your employer for a minimum of twenty-six weeks then you have the right, by law, to make flexible working request, this type of request could include;
· Reduced hours of work
· A change and/or flexibility to your normal start and finish time
· The ability to work compressed hours, meaning working your contractual hours in fewer days 
· The ability to work remotely 
· Job share 

If the employer agrees to the change request, this must be done so in writing, stipulating the details of the same, specifically if the change effects your employment contract, such as a change in working hours, pay or job location. However, the employer does have the right to reject the change request if the request is not a reasonable adjustment for business needs. (ACAS, 2020)

2.1 
When recruiting for a position, all candidates must be given a fair chance during the recruitment and selection process, as per the Equality Act 2010. Meaning employers must not discriminate an applicant against a protected characteristic, that being; their gender, sexuality, race, religion, marital status, pregnancy status, disability or age.
To discriminate is to be unfair or treat an individually unequally or less favourably because of a particular protected characteristic. When it comes to recruitment, discrimination can offer is an employer selects or rejects an applicant for any for any other reason other than their experience and qualifications.
There are a number of types of discrimination, some of which include: 
1. Direct discrimination whereby an individual is treated less favourably due to a specific trait.
2. Associative discrimination when an individual is associated with someone with a protected characteristic. For example, if an employee was decimated against because they have a child with a disability. 
3. Indirect discrimination is whereby an individual is put at a disadvantage due to his or her specific trait, for example, implementing a new policy that would have a negative effect on someone due to a specific trait
4. Harassment is intentionally targeting an individual and creating an intimidating and hostile environment for them due to a specific trait.
5. Victimisation occurs when an individual unfairly treated as they have complained about discrimination or harassment 
(gov.uk, no date)

Unconscious bias can play a role when it comes to recruiting, however, professionals must endeavour to understand and ultimately eliminate these biases. To ensure they do not discriminate when recruiting it is important their remain objective when describing essential skills, experience and qualifications required for the role in both the job advert and during the interview itself, using the required skills as a way to score each applicant, therefore ensuring applicants are all dealt with and assessed in the same manner. 

It would be inappropriate to advertise a position for a teacher and state in the job advert that the post “would suit candidates in the first five years of their career”, as per the case of Rainbow v Milton Keynes Council (2007) 1200104/2007. This statement discriminates against candidates based on age, potentially putting candidates over a certain age at a disadvantage. (PLC Employment, 2008)
 
During the interview, it important that you do not ask questions relating to the candidates age, marital status or plans to start a family as these questions can be perceived as discriminatory. (Popat, 2019)

During employment, if an individual is at a disadvantage in the workplace due to their disability, it is the employer’s responsibility to make reasonable adjustments to accommodate the same. For example, if a disabled person is expected to work upstairs without access to a lift, it would be reasonable for the employer to move the individuals work station downstairs to support with easier access for the employee. 

All employees have a statutory right to not be dismissed unfairly. If it is likely that an employee is going to be subject to a dismissal, it must be based on the grounds of capability or misconduct. If an employee is being dismissed on the grounds of capability, an employer must have provided adequate training to the individual in order for them to complete their contractual role. An employer must also be as supportive as possible prior to making this decision, they can offer reasonable adjustments to their workload and/or job role. (ACAS, no date)
If the dismissal is due to a conduct matter, it would be due to unacceptable or improper behaviour from the employee. In these circumstances, the employer should follow the correct disciplinary procedures, prior to dismissal they must establish the severity of the misconduct and whether the situation can be rectified, or whether the only option is dismissal. (ACAS, no date)

If during an employment tribunal, the employer is found to have breached the Equality Act, the most common remedy awarded is monetary compensation. Compensation should reflect employee loss of earnings as well as injury to feelings. In relation to unfair dismissal cases, there is no statutory limit on the sum awarded under the Equality Act. Compensation for injury to feelings can range from £900-£45,600 however, exceptional cases could exceed this sum. (Stammering Law, 2017)
The employment tribunal can also make recommendations for the employer to rectify the situation or limit the damage caused. As well as reducing the effect of discrimination on other employees. (Compact Law, no date).
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Task Two

From: Natalie Ghose-Davies
To: Managing Director
Date: 26th March 2022
Subject: Site Closure

Good morning MD,

Following the decision to close one of our three sites, we must ensure we support workforce in relation to the changes, especially the five effected employees. Firstly ensuring that we engage with all employees frequently to update them in relation to the changes, allowing employees to understand the reason for the proposed changes, the impact it will have on their jobs and what they can expect moving forward. 
Before making said changes, we must allow an adequate consultation period for the employees affected by the changes. We can hold a collective consultation, but will also need to conduct individual face-to-face meetings with each affected employee. During consultation, we must ensure the employees understand the changes required, what we plan to do and the reasons why we are doing it. It also provides the employees an opportunity to discuss concerns and have a voice to influence proposals. (Health and Safety Executive, no date). Throughout the consultation period, we should also provide the affected employees with support and arrange time off for additional training and alternative interviews should they wish to not move site and therefore not continue their employment with ABC Limited. (ACAS, 2021)
Due to the low number of employees affected there is no legal requirements in relation to a timeframe for the consultation period. However, I would suggest a consultation period of thirty days in order to allow sufficient time for employees to make decisions as to their position and put in any measures necessary to adapt to the changes in their job. Following this consultation period, employees would be able to move to the alternative site should they be happy to continue their employment with ABC Limited. 

The current contract of employment does not contain a mobility clause, so we are unable to force the employees to move to an alternative site, therefore the individuals effected by the move can choose whether they decide to move with the organisation or not. 
We could unilaterally change the employees contracts to include the mobility clause, by using the employees conduct as implied agreement, however, you must bear in mind that this could lead to constructive dismissal claims against the organisation. 
If employees decide against the move, we have the option to make these individuals redundant. 
Redundancy is “the requirement of that business for employees to carry out work of a particular kind, or for employees to carry out work of a particular kind in the place where they were employed, has ceased or diminished or is expected to”. (S139, ERA 1996) 
As these individuals have been employed for over a period of three years, they will be entitled to a notice period of one week for every year of employment, plus statutory redundancy payment following a consultation period in relation to their redundancy. You can either pay the employees through the notice period or should you want to close the site earlier, then you would need to pay the employees in lieu of notice. 
In relation to the redundancy payment, this is dependent on the employee’s age. Employees are entitled to:
· Half a week’s pay for each full year you were under twenty-two
· One week’s pay for each full year you were twenty-two or older, but under forty-one
· One and half week’s pay for each full year you were forty-one or older

This payment is capped at twenty years of service. (gov.uk, no date)

As ABC Limited are making fewer than nineteen redundancies, there are no legalities that must be followed during the consultation period other than to inform the individuals as to why they are being made redundant, and to offer any alternatives to the redundancy. However, I would suggest it appropriate to follow the same structure as a legal consultation period for over twenty redundancies, that being:
· A consultation period of at least 30 days before dismissals take effect
· Allow employees to bring a representative to all meetings and discussions in relation to the redundancy – either a Trade Union representative or an elected employee representative. (gov.uk, no date)

Should the employees agree to move to a different site following the consultation period, we could offer them compensation for the relocation as a gesture of goodwill. 
If the site due to close is taken over by a competitor, the affected employees could be eligible for TUPE transfer. 
A TUPE transfer applies when “a business or part of a business moves from one employer to another. This can include mergers where two companies close and combine to form a new one. The identity of the employer must change, to be protected under TUPE during a business transfer.” (gov.uk, no date)
TUPE can also apply if there has been a service provision change, meaning either the service currently provided in-house is outsourced, or a contract has ended and the work transferred in-house by the former customer. However, this is not the case for ABC Limited. (gov.uk, no date)
Prior to any transfer of ownership, we as the employer must inform the employee representatives or Trade Unions or as it effects less than 10 employees we can inform and consult with the employees directly, detailing of when and why the transfer will take place and the affect it will have on them. Failure to inform and consult employees could result in an additional thirteen weeks’ pay awarded to each affected employee. (gov.uk, no date) 
TUPE means the new employer takes over the employees’ existing terms of employment, also known as the automatic transfer principle. This includes absorbing the previous terms and conditions of their employment, holiday entitlements, periods of continuous employment, plus liability for any failures of the previous employer to observe the employees’ rights. (gov.uk, no date) Employees have the right to object to the transfer and therefore will not automatically transfer their employment to the transferee, instead their contract of employment will be terminated by operation of law on the transfer date. This process however, is not as a dismissal. (Kervin and Barnes Solicitors, no date)
Should you have any further queries, please do not hesitate to contact me.
Kind regards,
Natalie Ghose-Davies
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