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How to respond to the ET1
The organisation has now received an ET1 from Alison Ambrosia dated 16th March 2023 which was submitted within the 3 months minus 1 day time limit of the effective date of termination. This is the time limit for employment claims to be submitted unless the time limit escape claus applies (Section 111(2) ERA 1996) therefore the conciliation process has now begun. Under (The Employment Tribunal regulations 2013) you must ensure you respond within 28 days of an ET1 being submitted and I would advise you to make this a priority, if you do not respond within the given timeframe a decision can be made without a hearing. A response can be completed online by completing an ET3 response form, or by completing and returning the pack that has been received.
In the response you must outline the main points of defence and be transparent.
The correspondence that you now send to the tribunal must also be sent to AA under the (Employment Tribunal Rules of Procedure 2013) and you need to evidence this has been done.
I would advice you to consider exploring a settlement agreement (under section 111A of the Employment Rights Act 1996) as this can often be less costly for the organisation, less timely and negotiations can include a confidentiality agreement. This would waiver the individual the write to make a claim in court or an employment tribunal and is a legally binding contract to end their employment with Scrumpy Cider. This would be done using a COT3. ACAS has introduced a statutory code of practice which outlines the confidentiality provisions associated with a settlement agreement (ACAS, 2013).
The organisation can often incur costs due to the time used to respond to the claim and the cost of legal representation. According to the British Chambers of Commerce the average cost to defend an employment tribunal claim is £8,500 and even if the employer is successful is in uncertain that the employee will pay towards this fee (Shettle, 2018)
Details of the grounds of any potential claims AA could bring against Scrumpy Cider.
Section 26 2010 of the Equality Act – harassment 
AA believes the unwanted conduct is an act of harassment relating to her sex. AA accuses SS of making several unwanted comments relating to her figure that made her feel uncomfortable and alleges SS also made her feel uncomfortable by tapping her leg, this claim could be brought against SS individually or the organisation for the actions of its employees. There is a defence for the organisation if you can demonstrate that the liability was with the employee and that they had taken steps to ensure SS had the relevant training however this could tarnish the organisations relationship with SS.
On 17th December 2022, AA alleges Richard Rees, Landlord made derogatory and suggestive comments to her and AA claims she felt scared when he started to massage her shoulders. AA believes this is unwanted conduct in act of harassment based on her sex. This claim could be made against SS as he failed in his duty of care as a line manager to protect her and the organisation.
AA could potentially claim loss of earnings as she is claiming she can no longer return to the organisation and is unsure when she will be well enough to work and is yet to find another job.
AA could claim injury to feelings due to the sex discrimination she believes she has suffered. 
It is likely AA will claim constructive dismissal against the organisation due to her resigning and feeling she was unable to continue to work with her manager.
AA is likely to pursue victimisation as SS threatened disciplinary procedure following her raising concerns about Mr Richard Rees.
Defence to the claim
ACAS (2022) advice is that employees should explore all opportunities to resolve their concerns informally in the first instance before progressing to an employment tribunal. Alison has not engaged in Scrumpy Ciders’ internal processes.
AA alleges she began to feel uncomfortable with SS behaviour not long after she started in her new role but did not escalate her concerns relating to SS or RR through the line management chain. 
The organisation has been very proactive in appointing an investigating officer and followed ACAS guidance by appointing DD who is impartial and is not required as a witness. SS is subsequently undergoing disciplinary action which could lead to dismissal and the organisation is also considering demotion.
DD found that whilst SS admits to making the alleged remarks at various points, he claims the remarks were lighthearted banter and it is not clear AA advised him the remarks were offensive. 
SS claims, himself and AA had a relationship based on lively banter and whilst he did say that she should wear short skirts this was said as a joke and that he believed it was important to develop good relationships with the team.
SS claims that he would suggest drinks after work, but AA never hesitated to join him and did have a second drink on one occasion
SS admits that he did pat AA on the leg in a friendly fashion but did not mean anything by this and when AA asked him to stop, he did and did not do it again.
SS confirmed that AA approached him raising concerns regarding RR however SS claims this was done on an informal basis and in passing. 
SS specifies he did not take disciplinary action against AA but did warn her if she refused to visit RR again, he would as this was an expectation of the role. 
SS disputes the account provided by AA relating to the hotel stay on 3rd March 2023 and alleges her account is inaccurate.
If AA had been subject to sexual harassment, why did she remain in the hotel and continue to do the presentation with SS.
SS rejects he did not do anything that was not initiated by AA and there are no witnesses to confirm this or make a decision based on the balance of probability.
An analysis of the facts of the case.
An impartial investigation into the allegations of the case was completed by DD and SS admits to the allegations. It is evident AA escalated her concerns regarding Mr RR to SS and he did not support her with this. SS admits to threatening her with disciplinary proceedings and admits to tapping her leg and making various remarks to AA. SS admits to going to a hotel AA and laying on the bed. 
An employment Tribunal will look at the test in which they use to assess the amount of the compensatory award is that it considers what would be “just and equitable in all the circumstances”, after looking at the losses which the Claimant has put forward.
A relevant example of case law is ‘Smith v Rees’ 2013. A female employee was provided with a top to wear as uniform that she felt was too revealing and was told not to be a prude and to tart herself up. The employee was dismissed and submitted an ET1. The Employment tribunal deemed that a male employee would not have been required to wear a uniform that was skimpy and inappropriate and therefore she had been treated less favourably due to her sex.
I also bring your attention to the case ‘Muchkins restaurant V Karmazyn’ 2010 where an employment tribunal and employment appeal tribunal upheld sexual harassment and constructive dismissal claims. Three migrant workers claimed that during their employment as waitresses they were subject to talk of a sexual nature by the restaurant owner and forced to wear short skirts. They had admitted that they had initiated some conversations but had done this as a coping mechanism. The employment tribunal ruled that even though they had initiated conversations that they had done this to get through their employment.
In relation to AA claims against Richard Rees I refer to ‘KZ V Nags Head Reading’ (2023). KZ claimed allegations of sexual harassment by a customer of the pub she worked in and alleges the respondent failed to protect her against this. The claimant advised they had escalated their concerns to their manager, and they failed to do anything about this. In this case, the alleged unwanted conduct is the respondent’s failure to prevent sexual harassment towards the claimant by the Third Party. This type of claim, of protection against third party harassment, was set out in s40 EqA but was repealed in 2013 by the Enterprise and Regulatory Reform Act 2013.
Factors tribunal will be considering when it comes to award
There are a number of remedies the tribunal will consider 
· Reinstatement – reinstating the employee back to the job that they were originally doing.

· Recommendation – normally used in discrimination cases where a recommendation is made to the organisation to prevent any further discrimination happening in the future.

· Reengagement – offering the claimant a different job in the organisation.

· Compensation – a pay award given to the employee this may also include injury to feelings and aggravated damage. This is normally broken down into two parts – Basic and compensation. AA ET1 has requested compensation and the tribunal will consider this remedy.
When calculating the amount of compensation, the individual is entitled to the tribunal will look at:
· Basic Award - weekly earnings, age and length of service. 
· Compensation award will consider how much the tribunal believe AA should be awarded based on the financial loss she has suffered due to the alleged constructive dismissal. 
Discrimination cases can also include a claim for injury to feelings and the (Vento v Chief Constable of West Yorkshire Police EWCA Civ 1871 2003) guidelines below are used when considering an award. Vento Guidelines outline that in respect of claims presented on or after 6 April 2022, the Vento bands are

Lower band of £990 to £9,900 (less serious cases)
Middle band of £9,900 to £29,600 (cases that do not merit an award in the upper band)
Upper band of £29,600 to £49,300 (the most serious cases)

There is a statutory cap for compensation which is the lowest figure of 52 weeks’ pay or a figure for 6 April 2022 – 5 April 2023 it is currently £93,878. However, in discrimination claims there is no cap for the compensatory award unlike unfair dismissal claims and compensation will be for the losses AA has received following the discriminatory act and the remedies hearing. This will include an estimate of losses after the hearing. 

AA will also be able to claim for future losses such as loss of earnings and time it will take AA to find a job. Tribunals may increase or decrease compensation awards by up to 25% if the organisation shows an unreasonable failure to comply with Acas Code of practice and on the reverse, they can reduce AA compensation if she has not followed the guidance in the code.

It is likely AA will claim discrimination and with this type of claim there is no legal limit on the amount of compensation that can be awarded. 

As a Schedule of loss, I would estimate the below.

· Basic Award - Alison was 33 when she resigned, worked for the organisation for 2 full years and was on £34,000 a year therefore her basic entitlement would be £1,142.  

· Injury to Feelings – Top end Middle Band. This would be based on AA experiencing harassment by not only her line manager on a number of occasions but also a customer of Scrumpy Cider. AA raised this with her manager, and nothing was done. SS admits to this - potentially £29,600.

· AA resigned on 9th March 2023 and submitted an ET1 on 16th March. The case is not likely to go to a final employment tribunal for 26 weeks resulting in loss of earnings of = £17,653.85 (from the date AA resigned).

· Legal costs £1,200

Totalling £49,595.85

As an example of the potential AA could claim I bring your attention ‘Ms H Kone v Mr F Gomis’ (2017) case. The Employment Tribunal held that a female employee was entitled to £51,022 in compensation after being sexually harassed in the workplace, and this was to be paid to her by the work colleague who harassed her.  This was in addition to a sum of £45,000 paid by her employer for the sexual discrimination she experienced at work. 
The Employment Tribunal awarded Ms Kone £51,022 in compensation:
Loss of earnings: £39,622
Injury to feelings: £10,200
Costs for tribunal fees paid: £1,200
Ms Kone’s award for injury to feelings was in the middle of the top bracket of the Vento bands to reflect the severity of the sexual harassment she had experienced during her employment.
AA will also be able to claim for future losses such as loss of earnings such as time it will take AA to find a job. Tribunals may increase or decrease compensation awards by up to 25% for an if the organisation shows an unreasonable failure to comply with Acas Code of practice on disciplinary and grievance procedures.
As mentioned, it is likely AA will claim discrimination and there is no legal limit on the amount of compensation that can be awarded. 
As a Schedule of loss, I would estimate the below.

Factors that may increase or decrease employment tribunal claim
Elements that could increase the claim include
· Severity of the harassment AA has suffered and the number of occasions this has happened. AA suffered sexual harassment from SS and RR on a number of occasions
· Impact on AA career and the fact she is no longer able to work in the organisation or find a new role and has an ‘uncertain future’
· Loss of earnings since leaving scrumpy cider.
· Impact on AA health as she is not fit enough to currently work and is uncertain when she will be.
· Employers’ failure to address harassment or take AA concerns seriously.
· Serious cases of discrimination may also include an added element to the injury of feelings claim in the form of ‘aggravated damages’
· Tribunals must also consider adding interest onto the award. The Employment Tribunals (Interest on Awards in Discrimination Cases) Regulations 1996 (SI 1996/2803) outlines how the interest will be calculated.

Elements that could decrease the claim:
· Adjustments to the award can be made if there has been a breach of ACAS code. The fact that AA did not exhaust or engage in internal process will impact this.
· Lack of evidence and no witnesses to support AA claim.
· Contributory negligence.

Recommend settling before proceeding to tribunal and reasons
Based on the documentation provided including statements and the investigation conducted at this early stage and before we progress to an employment tribunal I would recommend settling. The rules relating to settlement agreements are outlined in the (Employment Rights Act 1996, particularly section 203.)
I believe the employment tribunal will be in favour of supporting the claimant and it will be exceptionally difficult to defend the claim as SS has admitted to the allegations against him, there was multiple occasions where AA believe she suffered harassment not only by SS but also by RR. AA reported it to SS, and this was not dealt with appropriately.
The BBC recently spent £500,000 defending themselves against an unfair dismissal claim at an employment tribunal claim and it was later stated that the individual had offered to settle for £50,000 (Brachers, 2018). 
It is key to remember the potential remedy, in discrimination claims do not have a cap when it comes to the compensatory element of the award. 
The employment tribunal will also take into consideration that AA stipulates she has not found alternative employment as she is unfit for work at present and uncertain when she will be fit enough to find alternative employment, whilst the employment tribunal expect individuals to reduce the losses they have suffered the fact AA has been too unwell to work will strengthen her claim.
The positives of coming to a settlement agreement is that this can be actioned quickly, bring closure for the organisation and the individual and minimise costs including legal fees as it is highly likely AA will be successful therefore will reduce compensation payment she will be awarded. Employment Tribunals are not only costly, but they also add stress to other individuals involved and are time consuming due to the time preparing the documentation and time attending court.
A Settlement is less likely to attract media attention and bring the organisation into disrepute. This can include clauses relating to confidentiality to stop AA discussing the terms or amount of the settlement with anyone else.
If a settlement is not agreed, If the claim names both SS and the organisation as a respondent there is an opportunity for you to apply for SS to be removed as a respondent and I would recommend this.

TASK 1 – Section B 
Dear Bob 
Thank you for your email in relation to bringing the IT and payroll function in house. There are a number of legal issues I would advise you to consider particularly the potential implications for TUPE.
TUPE provides protection to employees where their employer changes as a result of a transfer of an undertaking.
There are two types of transfer protected under TUPE, business transfers and service provision change. As the contract is ending and the work is being insourced this would be a change of service provider. (ACAS, 2021).
These employees must be part of an organised grouping of employees to transfer and only the employees that are assigned to the activities which are transferring will automatically transfer under TUPE.
There is no single determining factor which employees will be TUPED over however the factors that will be considered is the amount of time the individuals spend on work provided by Scrumpy Cider
Employees who transfer from Pay Services will be TUPED on their existing terms of employment. It is important to consider which contractual benefits will transfer and which are non-contractual and do not. This will mean you will potentially have a two-tier workforce on different terms and conditions unless you decide to harmonise them and bring everyone onto the same contract. You would only be able to do this if it benefits the employees from pay services.
Transferring employee’s continuity of service is preserved and they will be entitled to minimum notice periods, redundancy payments and unfair dismissal.
There is a risk and potential that employees could resign, and they have the right to refuse to TUPE.
You will potentially find yourself having a two-tier workforce, where existing employees of Scrumpy Cider will be working alongside those transferring from Pay services who are on different and potentially better terms and conditions of employment. This could cause upset amongst staff and affect the culture of the organisation.
If you do not inform or consult with the affected individuals, they have the right to go to an employment tribunal
If individuals have a pension this will also be protected. If the employees at payment service have a personal pension, Scrumpy Cider must pay the same amount into their personal pension as before the transfer.
If they have a workplace pension this is exempt from TUPE. This means Scrumpy Cider does not have to continue the same pension, but you must provide a reasonable alternative scheme and match your contributions up to a maximum of 6%.
If payment service employees have rights such as enhanced redundancy this will also be transferred to the organisation.
You will also need to consider data protection and ensure you are working to GDPR guidelines.
Many thanks
Laura
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