



[bookmark: _GoBack]Direct effect, indirect effect and member state liability 






Contents
Introduction	3
Principles of Direct Effect	3
1.1 Van Gend en Loos in 1963	3
1.2 Practical practice:	4
Principles of Indirect effect	4
2.1 Von Colson v Land Nordrhein-Westfalen [1984]	5
2.2 Practical Practice:	5
Member State Liability	6
3.1 Francovich v Italy [1991]	6
3.2 Practical practice:	6
Evaluation	7
Conclusion	7
References	8










[bookmark: _Toc108966918]Introduction 
There is a total of 27 countries that are members of the European Union. And the countries have sat together and made some laws and regulations which are supreme over their country or national law. Those laws are known as European law. The laws can be implemented over the national law if the individual or any legal persons claim their legal right under the European law. And when it is said that the European Union law is supreme but it is also quite useless if an individual cannot claim their rights from the state of another individual. To that point, there are few principles under European Union law that allows an individual to claim their rights under EU law. The principles are direct effect, principles of indirect effect, and the principle of state member liability. By this law, an individual can enforce their rights regarding any loan issues, legal claims, and others. In this report, the extent of the laws which can be enforced by an individual will be described and critically evaluated through different situations and cases. 
[bookmark: _Toc108966919]Principles of Direct Effect
A natural person who can be a normal citizen, a businessman, or an employee has the right to claim their rights directly from the states under EU law if their claim matches the treaty, regulations, and directives of the EU law (Eurwork, 2017). 
[bookmark: _Toc108966920]1.1 Van Gend en Loos in 1963  
It this was first enforced by Van Gend en Loos in 1963 in the European court of justice to claim their rights regarding the tariff on their import and export (Rasmussen, 2014). So, the direct effect can be defined as when an individual enforces their right directly from the state or any other parties such as other individuals or company is called the direct effect. But here the principle is divided into two parts when the individual enforces their right against the state it is a vertical direct effect and when the right is coffered from another individual or any other party except the state is known as a horizontal direct effect. When an individual is enforcing their right directly from the state such as Van Gand en Loos they have to follow the treaties and directives of the EU law the treaties in this principle can be 
· Horizontal and vertical
· The claim has to be clear and unconditional
· Prohibition 
· Not dependent on member state implementation.
 The treaties can be proven in the case of van Gand en Loos in 1963, Van Gand en Loos was a postal transportation company they were importing Urea formaldehyde from Germany to the Netherlands. But the government of the Netherland demanded an extra tariff which is a clear violation of the rules of the art 30 TFEU (Wessel and Böttner, 2013). And then the company filed a case against the state of the Netherland in the national court of Tariefcommissie for the enforcement of their rights and further the court of Tariefcommisse transferred the case to the European court of justice. And they bought back justice for Van Gand en Loos. 
So, the above discussion clarifies that an individual such as a company or a natural person can enforce their right from the state directly if they have not violated any regulations or treaties under European Union law. The direct effect principle allows a natural and legal person with the right to establish their claim from the member state under European Union.  
[bookmark: _Toc108966921]1.2 Practical practice: This is a hypothetical situation to understand the direct effect principles. An employee of any business organization is getting the accurate amount of salary which was promised by the company. In this situation, the individual can claim their right against the company and that is called the horizontal direct effect under the EU regulations this is for a natural person. And for a legal person, are already a member of the state which mean that they can directly claim their rights from the state itself. This is a vertical direct effect under the EU regulation and directives. And in the vertical direct effect case of Pubblico Ministero v Tullio Ratti [1979] (Eurlex, 2022) can be an example where it is mentioned what a vertical direct effect is like. Another case was sued against the home office of the UK under the free movement of workers directive 64/221/EC article 3(1) the case was subjected against the home office because they were unable to establish the right of an individual where the person was not allowed to work in the church of Scientology (Simmonds, 1975). This was a case of the free movement of workers under EU law.
[bookmark: _Toc108966922]Principles of Indirect effect
The laws and regulations are not very common among the people or general citizens. In that case, the principle of the indirect effect comes in by interpreting the treaties and directives to the people. And a natural citizen cannot sue another citizen by law to do that or to claim their rights against another natural person they have to go through court and judicial procedure (Glossary, 2022). In other words, it can be said that the indirect effect allows the directives to be horizontally effective. 
[bookmark: _Toc108966923]2.1 Von Colson v Land Nordrhein-Westfalen [1984] 
This is in short, a case of sex discrimination because the state of North Rhine didn’t allow them as employees in the men’s prisons. After all, they were women. The case was handed over to the EU after the case regulation violated the EU laws by their national state laws of the organization. according to the North Rhine, they won’t allow any women workers to be appointed as employees in the organization (Eurlex, 1984). But according to the labor tribunal under the European communities’ law and Equal treatment directive (76/207/EEC) (DIRECTIVE, 1976), it is mentioned that all the members in the state will have to be given equal gender treatment and also obliged to provide them a legal remedy in special cases. So, if the state-level law violated the European community’s law that’s why the claimant has the right to claim they’re appointed by the European law council according to the direct effect principle. And ultimately Von Colson and Elisabeth Kamann were rewarded with the reliance losses as a remedy to their claim. 
Here Von Colson and Elisabeth Kamann wanted to sue the organization by themselves which is called a horizontal principle of direct effect but as the European community was between them and established justice for them that’s why it is under the principle of Indirect effect. And another case that was quite similar to the situation is Defrenne v Sabena from 1976 (Marshall, 1998) which elaborates the same situation as Von Colson v Land Nordrhein-Westfalen in 1984.  
[bookmark: _Toc108966924]2.2 Practical Practice: In the modern era it is not that much of a problem for a woman to get or be appointed as an employee in any organization or business entity because the right of equality is now established all over the world. But still, if a woman is not allowed to participate in any national or international event under the European Union countries and if their rights of equality are being harmed then they can claim their rights of equality from the judicial body of that nation. This is an indirect effect where another judicial entity will be interpreting the laws and regulations along with the remedy to another natural or legal person. Another example of horizontal direct effect or a partial case of indirect effect is Faccini Dori v Recreb (Eurlex, 2022) and Marleasing SA v CIA (Eurlex, 1990). 
Finally, it can be said that the principle of indirect effect is there to defend the natural and legal entities like companies or others from making any legal obligations. The court and judicial parties of a country’s service as the interpreter for the citizen in this case under the EU law. 
[bookmark: _Toc108966925]Member State Liability 
The principles of direct effect and state liability have few similarities in the case of enforcing the law. When an individual claim to establish their right from a private entity then that is a horizontal direct effect (European Union, 2022). But when the individual tries to establish any directives on any private entity then that issue will be a matter of concern as the state liability according to European law. 
[bookmark: _Toc108966926]3.1 Francovich v Italy [1991]
This is a case where the directive of insolvency protection under EU law which was a responsibility of the member state to establish was violated. Francovich is a worker of Vicenza and many others have also worked around 33 and each of them has owed 6 million lire from the company and which was the duty of the state bank to pay the insurance (Harlow, 1996). The last date was in 1983 of paying the committed insurance money but they didn’t. So, according to the insolvency protection directive under (2008/94/EC) (Eurlex, 2022) European law member states failed to establish justice for the employees of Vicenza that’s why Mr. Francovich decided to sue the member state itself to get back their rights of wages from the country. The state is liable to pay the damage and compensation to the company employees after the bankruptcy of the company that they use to serve. 
Art 258: As there is the law to enforce the correct wages claimed by an individual which is considered state liability. And if the member state fails to rectify the suspected violation of the Insolvency protection directive or any other EU law, the European Commission is allowed to launch an infringement procedure against that state under art 258 (Eurlex, 2022)
[bookmark: _Toc108966927]3.2 Practical practice: Any individual from a country under European Union is not recognized while paying for the compensation or damage caused by any 3rd party where the member state is liable to pay, if not then the individual can put that subject in front of the court for justice following the insolvency protection directive under the EU law. Example cases of state liability are Wagner v Miret (Gmbh, 1993) and Brasserie du Pêcheur v Germany (Gmbh, 1996) where the Germany government was found to be breached Art. 30 EEC. 
[bookmark: _Toc108966928]Evaluation
After the above discussion and examples, it is clear that the natural and legal persons of a member state under the European union can directly claim their rights and vertically direct from the state or any entity from the state and horizontally from any other legal persons or any individual. But in case of a claim from one individual to another, they have to go through the court and national law enforcement. If they fail like in the case of state liability, if the member state fails to rectify the suspected violation, then the European community can establish a commission against the country under art 258. 
[bookmark: _Toc108966929]Conclusion
This assignment shows a proper understanding of the principles of direct effect, indirect effect, and member state liability under EU law. And also mentioned the previous cases where the individuals have claimed their rights of gender equality, free movement of persons, and freedom of establishment. The assignment also highlighted art 258 and its usage against member states if they fail to rectify any suspected violation of EU law. Proper literature and sources were given as evidence to the claims and the knowledge of the literature was also shown. The extended use of the principles was also mentioned with practical practices. 
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