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Jobn Braithwaite

Restorative Justice: Assessing
Optimistic and Pessimistic
Accounts

ABSTRACT

For informal justice to be restorative justice, it has to be about restoring
victims, restoring offenders, and restoring communities as a result of
participation of a plurality of stakeholders. This means that victim-
offender mediation, healing circles, family group conferences, restorative
probation, reparation boards on the Vermont model, whole school
antibullying programs, Chinese Bang Jiao programs, and exit conferences
following Western business regulatory inspections can at times all be
restorative justice. Sets of both optimistic propositions and pessimistic
claims can be made about restorative justice by contemplating the global
diversity of its practice. Examination of both the optimistic and the
pessimistic propositions sheds light on prospects for restorative justice.
Regulatory theory (a responsive regulatory pyramid) may be more useful
for preventing crime in a normatively acceptable way than existing
criminal law jurisprudence and explanatory theory. Evidence-based reform
must move toward a more productive checking of restorative justice by
liberal legalism, and vice versa.

This essay conceives restorative justice as a major development in
criminological thinking, notwithstanding its grounding in traditions of
justice from the ancient Arab, Greek, and Roman civilizations that ac-
cepted a restorative approach even to homicide (Van Ness 1986,
pp. 64-68), the restorative approach of the public assemblies (moots)
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2 John Braithwaite

of the Germanic peoples who swept across Europe after the fall of
Rome (Berman 1983, pp. 53-56), Indian Hindus as ancient as the
Vedic civilization (6000-2000 B.c.) (Beck 1997, p. 77) for whom “he
who atones is forgiven” (Weitekamp 1989), and ancient Buddhist,
Taoist, and Confucian traditions that one sees blended today in North
Asia (Haley 1996).

Contemporary Nobel Peace Prize-winning Buddhists, Aug San Suu
Kyi of Burma and the Dalai Lama, are reteaching the West that the
more evil the crime, the greater the opportunity for grace to inspire a
transformative will to resist tyranny with compassion. They follow in
the footsteps of Hindus such as Mohandas Gandhi and Christians such
as Desmond Tutu. In the words of the Dalai Lama: “Learning to for-
give is much more useful than merely picking up a stone and throwing
it at the object of one’s anger, the more so when the provocation is
extreme. For it is under the greatest adversity that there exists the
greatest potential for doing good, both for oneself and for others”
(Eckel 1997, p. 135). Or as Saint Paul put it, “Where sin abounded,
grace did much more abound.” The implication of this teaching for
criminologists is that preventing crime is an impoverished way of con-
ceiving our mission. Crime is an opportunity to prevent greater evils,
to confront crime with a grace that transforms human lives to paths of
love and giving.

If we take restorative justice seriously, it involves a very different way
of thinking about traditional notions such as deterrence, rehabilitation,
incapacitation, and crime prevention. It also means transformed foun-
dations of criminal jurisprudence and of our notions of freedom, de-
mocracy, and community.

Restorative justice has been the dominant model of criminal justice
throughout most of human history for all the world’s peoples. A deci-
sive move away from it came with the Norman Conquest of much of
Europe at the end of the Dark Ages (Van Ness 1986, p. 66; Weitekamp
1999). Transforming crime into a matter of fealty to and felony against
the king, instead of a wrong done to another person, was a central part
of the monarch’s program of domination of his people. Interest in re-
storative justice rekindled in the West from the establishment of an
experimental victim-offender reconciliation program in 1974 in Kitch-
ener, Ontario (Peachey 1989). Today, Umbreit (1999) reports that
there are at least three hundred of these programs in North America
and over five hundred in Europe.

The 1990s have seen the New Zealand idea of family group confer-
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Restorative Justice 3

ences spread to many countries including Australia, Singapore, the
United Kingdom, Ireland, South Africa, the United States, and Can-
ada, adding a new theoretical vitality to restorative justice thinking.
Canadian native peoples’ notions of healing circles and sentencing
circles (James 1993) also acquired considerable influence, as did the
Navajo Justice and Healing Ceremony (Yazzie and Zion 1996). Less
visible were the rich diversity of African restorative justice institutions
such as the Nanante. By the 1990s, these various programs came to be
conceptualized as restorative justice. Bazemore and Washington (1995)
and Van Ness (1993) credit Albert Eglash (1975) with first articulating
restorative justice as a restitutive alternative to retributive and rehabili-
tative justice. As a result of the popularizing work of North American
and British activists such as Howard Zehr (1985, 1990), Mark Umbreit
(1985, 1994), Kay Pranis (1996), Daniel Van Ness (1986, 1999), Tony
Marshall (1985), and Martin Wright (1982) during the 1980s, and the
new impetus after 1989 from New Zealanders and Australians, restor-
ative justice became the emerging social movement for criminal justice
reform of the 1990s (Daly and Immarigeon 1998). Since 1995, two or-
ganizations, Ted Wachtel’s (1997) Real Justice in the United States
and John MacDonald’s Transformative Justice Australia, have offered
training in conferencing to thousands of people worldwide. An evalua-
tion research community also emerged in association with the social
movement; this community is dominated by Belgians, Germans, Aus-
trians, and Canadians, though Burt Galaway and Joe Hudson (1975) in
Minnesota and Canada were the early and persistent role models of
this research community.

During the 1980s, there was also considerable restorative justice in-
novation in the regulation of corporate crime (Rees 1988; Braithwaite
19954). Clifford Shearing’s (1997) historical analysis is more about
governmentalities of post-Fordist capitalism than village moots: “Re-
storative justice seeks to extend the logic that has informed mediation
beyond the settlement of business disputes to the resolution of individ-
ual conflicts that have traditionally been addressed within a retributive
paradigm . . . In both a risk-oriented mentality of security [actuari-
alism] and a restorative conception of justice, violence loses its privi-
leged status as a strategy to be deployed in the ordering of security”
®. 12).

Section I of this essay first seeks to conceptualize what restorative
justice is against the background of these histories. Sections II-V fol-
low the author’s peculiar history of engagement with restorative pro-
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4 John Braithwaite

cesses in business regulation (nursing homes, corporate crime) and in
Asia and the Pacific. Section VI summarizes fifteen propositions of an
Optimistic Account (Sec. VII) and the thirteen propositions of a Pessi-
mistic Account of restorative justice that form the subsections of Sec-
tion VIII. The Optimistic Account is that each of a number of theo-
ries—about shame and shaming, justice, defiance, self-categorization,
and deterrence—might have some partial validity. The Pessimistic Ac-
count is that restorative justice processes will often fail or backfire, de-
feating justice. This dialectic leads to a conclusion about how to hedge
restorative justice with deterrence, incapacitation, and liberal rights.

I. What Is Restorative Justice, and Why Is It Beginning
to Take Off?

Restorative justice is most commonly defined by what it is an alterna-
tive to. Juvenile justice, for example, is seen as seesawing back and
forth during the past century between a justice and a welfare model,
between retribution and rehabilitation. Restorative justice is touted as
a long-overdue third model or a new “lens” (Zehr 1990), a way of hop-
ping off the seesaw, of heading more consistently in a new direction
while enrolling both liberal politicians who support the welfare model
and conservatives who support the justice model. The appeal to liberals
is a less punitive justice system. The appeal of restorative justice to
conservatives is its strong emphasis on victim empowerment, on em-
powering families (as in “family group conferences”), on sheeting
home responsibilities, and on fiscal savings as a result of the parsimoni-
ous use of punishment. When restorative justice is applied to white-
collar crime, probusiness politicians also tend to find the approach
more appealing than a retributive approach to business wrongdoing.
Every one of these bases of political appeal is subject to horrible per-
versions, as Section VII (The Pessimistic Account) suggests.

In New Zealand, the country with the most developed program-
matic commitment to restorative justice, the mainstream conservative
and social democratic parties have been joined by Christian profamily
parties of the Right in their support for restorative justice. In New
Zealand (Maxwell and Morris 1993) and Australia (Moore with For-
sythe 1995), the evidence is surprising on how supportive of restorative
justice are the police, that traditional ally of law-and-order politicians.
The strongest opposition has come from lawyers, including some
judges, under the influence of well-known critiques of the justice of
informal processing of crime (see Sec. VII). At the same time, in both
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Restorative Justice S

New Zealand and Canada, judicial leadership has been at the vanguard,
if not the vanguard, of restorative justice reform. In the 1990s, restor-
ative justice became a unifying banner, sweeping up various traditions
of justice as “making amends” (Wright 1982), reconciliation (Marshall
1985; Umbreit 1985; Dignan 1992), peacemaking (Pepinsky and Quin-
ney 1991), redress (De Haan 1990), relational justice (Burnside and
Baker 1994), transformative justice (Moore with Forsythe 1995, p. 253;
Morris 1995), Real Justice (McDonald et al. 1995), and republican jus-
tice (Braithwaite and Pettit 1990). During the same period, similar
ideas were also being developed by feminist abolitionists (Meima 1990)
and in other feminist analyses that emphasized denunciation of the
harm and help for victims as more central than punishment (Lacey
1988, pp. 193-94; Harris 1991; Braithwaite and Daly 1994; Roach
1999). Feminist thinking about crime has been a dialectic of Portia (an
ethic of justice) and Persephone (an ethic of care) (Heidensohn 1986),
out of which some feminists want Portia and Persephone each to check
the excesses of the other (Masters and Smith 1998) in a manner rather
like that discussed in the conclusion to this essay.

The most influential text of the restorative tradition has been Nils
Christie’s “Conflicts as Property” (1977), which defined the problem
of criminal justice institutions “stealing conflicts” from those affected.
Centuries-earlier philosophies of New Zealand Maori (Pratt 1996),
North American Indian (Krawll 1994; Aboriginal Corrections Policy
Unit 19974), Christian (Van Ness 1986), and Japanese/Confucian/
Buddhist (Haley 1996; Masters and Smith 1998) restorative justice
have actually been the sources of the deepest influences on the contem-
porary social movement.

Paul McCold (1997) recently convened a Delphi process on behalf
of the Working Party on Restorative Justice of the Alliance of NGOs
[Nongovernmental Organizations] on Crime Prevention and Criminal
Justice to see if these disparate strands of the emerging alternative
might settle on a consensual conception of restorative justice. A Delphi
process iteratively solicits expert opinion, in this case on the best way
to define restorative justice. The consensus was not overwhelming.
The most acceptable working definition was offered by Tony Marshall:
“Restorative justice is a process whereby all the parties with a stake in
a particular offense come together to resolve collectively how to deal
with the aftermath of the offense and its implications for the future”
(e-mail, Marshall to McCold, 1997).

This definition does stake out a shared core meaning of restorative
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6 John Braithwaite

justice. Its main limitation is that it does not tell us who or what is to
be restored. It does not define core values of restorative justice, which
are about healing rather than hurting, moral learning, community par-
ticipation and community caring, respectful dialogue, forgiveness, re-
sponsibility, apology, and making amends (see Nicholl 1998). I take
those who have a “stake in a particular offense” to mean primarily vic-
tims, offenders, and affected communities (which include the families
of victims and offenders). So restorative justice is about restoring vic-
tims, restoring offenders, and restoring communities (Bazemore and
Umbreit 1994; Brown and Polk 1996). An answer to the “What is to
be restored?”” question is whatever dimensions of restoration matter to
the victims, offenders, and communities affected by the crime. Stake-
holder deliberation determines what restoration means in a specific
context.

Some have suggested dimensions of restoration that are found to be
recurrently important in restorative justice processes. For example, I
have defined the following dimensions of restoration as important
from a republican perspective: restoring property loss, restoring injury,
restoring a sense of security, restoring dignity, restoring a sense of em-
powerment, restoring deliberative democracy, restoring harmony
based on a feeling that justice has been done, and restoring social sup-
port (Braithwaite 1996).

All cultures have restorative justice traditions defined in these terms,
particularly in their families, schools, and churches, just as they all have
retributive traditions. The core belief of the social movement for re-
storative justice is that all cultures in the circumstances of the modern
world will find their restorative traditions a more useful resource than
their retributive traditions. Yet all cultures must adapt their restorative
traditions in ways that are culturally meaningful to them.

Insufficiently retributive societies were often wiped out in the past
by more violent cultures.' Punitiveness, however, has less survival value
for communities that are more interdependent, a lesson North Ameri-
can states finally learned in their dealings with each other during the
nineteenth century and European states in the twentieth. Most of the
world continues to live in a zone of violence where international dis-
putes continue to be settled through force of arms; citizens continue
to suffer terrible war crimes. However, North America and Western

! The most famous example was the razing of Carthage by Rome after Hannibal
achieved his tactical objectives and left Rome in peace (when he had it at his mercy).
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Restorative Justice 7

Europe today constitutes a zone of restorative diplomacy, into which
the newly economically interdependent states of Asia are being inte-
grated (cf. Goldgeir and McFaul 1992). Within this zone of restorative
diplomacy, democracies do not commit war crimes against one an-
other, indeed do not go to war against one another (Doyle 1983, 1986;
Maoz and Abdolali 1989; Burley 1992, pp. 394-95). Rather disputes
are mostly settled through conciliation, mediation, conferences, and
summits. They are dealt with through processes that fit Marshall’s
definition of restorative justice (see Laue 1991), albeit processes with
huge imbalances of power. According to this analysis, there was a pro-
found difference between Versailles, which was a degradation cere-
mony intended to humiliate a defeated Germany in 1919 and the Mar-
shall Plan after World War II, which was a restorative approach to
reintegrate Germany with respect into the international community
(Braithwaite 1991, 1999; Offer 1994; Scheff 1994).

Retributive emotions are things we all experience and things that are
easy to understand from a biological point of view. But, on this view,
retribution is in the same category as greed or gluttony; biologically
they once helped us to flourish, but today they are corrosive of human
health and relationships. There is a contrary view that a more rational-
ist conception of retribution can be reconciled with restoration, how-
ever, and indeed must be if restorative justice is to be a pragmatic pro-
gram (Van Ness and Strong 1997, pp. 27-28; Daly and Immarigeon
1998).

While most of the writing on restorative justice focuses on the com-
paratively small crimes of juvenile delinquents, in this essay I empha-
size its relevance to adult crime as well, including war crimes and
crimes at the commanding heights of business power (as in corporate
restorative justice) and political power (as in Archbishop Desmond Tu-
tu’s Truth and Reconciliation Commission in South Africa, which he
explicitly sees as a restorative justice process). On this view, organiza-
tions like Transcend that specialize in peacemaking training for inter-
national violence are part of the social movement for restorative justice
(www.transcend.org).

Reviewers of an earlier version of this essay were wary of the rele-
vance of much of this “noncriminological” material, of the relevance
of restorative justice in Africa or Asia to the United States and indeed
of my credentials as a restorative justice advocate for undertaking a
“dispassionate” criminological review. I am not sure that they are right
on three counts. First, regulatory and educative practices and institu-
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8 John Braithwaite

tions might be better objects of research than criminal justice practices,
both because there is enormous selectivity in when we react to regu-
lated phenomena as crime and because regulatory and educational the-
ory deliver superior and more general explanations than criminological
theory. Second, my working hypothesis is that better theories of U.S.
or Australian crime are likely to be stimulated by broadening our hori-
zons to studying the different patterns of regulatory practices and reg-
ulatory outcomes observable in radically different societies. Third, my
working hypothesis is that superior explanatory theory (ordered propo-
sitions about the way the world is) and superior normative theory (or-
dered propositions about the way the world ought to be) arise from an
explicit commitment to integrating explanatory and normative theory.
But for this approach to deliver the goods, what must come with it is
a serious commitment to research designed to refute both the norma-
tive and explanatory claims. I do not defend this approach here, as
Christine Parker and I have done so elsewhere (Braithwaite and Parker
1999). Over time science will judge whether such an approach has mar-
shalled theory and evidence around inferior explanations compared
with those advanced by criminologists out of a more standard North
Atlantic mold.

Most restorative justice advocates came to the approach through ju-
venile crime as a result of persistent empirical evidence of the failures
of the welfare and justice models. The path that led me and a number
of my colleagues who are experts in corporate crime to restorative jus-
tice is quite different and instructive. Many young criminologists be-
gan to study white-collar crime after Watergate to resurrect Edwin
Sutherland’s (1983) project. We wanted to document systematically
how the crimes of the powerful were unpunished. What we found, in
effect, was that the regulation of corporate crime in most countries was
rather restorative. The reasons for this were far from ennobling, being
about corporate capture combined with high costs of complex corpo-
rate crime investigations that states were unwilling to pay. Neverthe-
less, some of us began to wonder whether we were wrong to see our
mission as to make corporate crime enforcement more like street crime
enforcement through tougher sanctions.? Instead we began to wonder
whether street crime enforcement might be more effective if it were
more like corporate criminal enforcement.

? Critics indeed might enjoy the irony that Watergate offender Charles Colson, now
of Prison Fellowship Ministries, is a prominent restorative justice advocate.
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Restorative Justice 9

In my case, engagement with restorative approaches to corporate
crime was entangled with my active engagement with social movement
politics—particularly the consumer movement, but other social move-
ments as well. In turn, my engagements with regulatory agencies—
concerned with nursing homes, occupational health and safety, anti-
trust, environment, consumer protection, tax, and affirmative action—
were as much connected to my history as an NGO activist as with a
research background in these domains. For all these reasons I write as a
reviewer who “belongs” in the social movement for restorative justice.
Normatively serious people who engage with a social movement
should not be dispassionate about it; they should have a passion for
good science to find where its claims are false. In the following sections
I describe four examples of restorative justice praxis to open up an un-
derstanding of the interface among activism, theoretical innovation,
and evaluation: nursing home regulation, Asian community policing,
trade practices enforcement, and restorative justice conferences.

II. Nursing Home Regulation

Valerie Braithwaite, Toni Makkai, Diane Gibson, David Ermann,
Anne Jenkins, and I became involved in evaluating nursing home regu-
lation before the Australian federal government took it over from state
governments in 1988. Over the next six years we became the govern-
ment’s main consultants in this area. Prior to the change, regulation
had consisted of specifying quality of care inputs and prosecuting
breaches criminally when enforcement action was required. Since 1988
the move away from the criminal model has been almost total (in our
view, it went too far), apart from spectacular cases where multiple
deaths from neglect or abuse occurred.

In a radical shift from prescriptive regulation, the old rule books
were thrown out and replaced with thirty-one outcome standards
(compared with over a thousand standards in most U.S. states) settled
consensually between the industry and major stakeholders such as con-
sumer groups, unions, and aged care interests. The new regulatory
process was dialogic. While a certain amount of time was spent
auditing care plans, quality audit reports, and other records, govern-
ment inspectors spent more time talking to residents and staff about
how the quality of care could be improved. This was a shift to a resi-
dent-centered process (victim-centered in criminal justice discourse);
an evaluation showed that this could work, residents could be empow-
ered dialogically, even in nursing homes with the sickest residents
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10 John Braithwaite

(Braithwaite and Makkai 1993). Performance against each of the
thirty-one standards was ultimately discussed at a conference of the in-
spection team and management to which representatives of owners,
staff, residents, and relatives were also invited. Occasionally the elected
representatives of the residents’ committee would invite someone from
an outside advocacy group to attend. These functioned in ways quite
similar to the family group conferences for juvenile offenders discussed
later.

The final evaluation report concluded from a variety of types of data
that the new regulatory regime had improved quality of life for Austra-
lian nursing home residents and compliance with the law (Braithwaite
et al. 1993), notwithstanding the identification of a large number of
problems. Action plans agreed at the exit conferences to restore resi-
dents’ rights to quality of care were overwhelmingly implemented, the
most common reason for nonimplementation being coming up with a
better plan subsequent to the inspection. More critically to the evalua-
tion of restorative justice, it was also found that inspectors who treated
nursing homes with trust (Braithwaite and Makkai 1994), used praise
when improvements were achieved (Makkai and Braithwaite 19934),
and had a philosophy of reintegrative shaming (Makkai and Braith-
waite 1994), achieved higher compliance with the standards two years
later than inspectors who did not. Jenkins (1997) showed that sus-
taining the self-efficacy of managers for improving quality of care was
critical. While defiance (participation in a business subculture of resis-
tance to regulation) did reduce compliance (Makkai and Braithwaite
1991), disengagement was the bigger problem (Braithwaite et al. 1994).
Strategies such as praise and avoiding stigmatization were important to
sustaining self-efficacy and engagement with continuous improvement.
Hence, within a regime that improved regulatory outcomes by shifting
from rule-book criminal enforcement to restorative justice, the inspec-
tors who shifted most toward restorative justice improved compliance
most (those who used praise and trust more than threat, reintegrative
shaming rather than tolerance or stigmatization, those who restored
self-efficacy). These results are discussed again when I consider the
theories that predict why restorative justice might work better than pu-
nitive justice.

The biggest attraction of research in this field was that we could
measure compliance with the law with far greater reliability (assessed
through independent ratings by two inspectors) than can be obtained
with traditional individual criminal offenses or in other areas of busi-

This content downloaded from
88.105.239.190 on Sat, 28 Nov 2020 23:27:56 UTC
All use subject to https://about.jstor.org/terms



Restorative Justice 11

ness regulation (Braithwaite and Braithwaite 1995). The limited sup-
port in this superior data set for some of the criminological theories
that had been influential in our thinking to that point about how to
design restorative justice—notably control, differential association, and
subcultural theories—shaped our subsequent thinking about restor-
ative justice theory (Makkai and Braithwaite 1991).

III. Asian Community Policing

After Brent Fisse and I did some limited fieldwork on how Japanese
companies and regulators secured compliance with regulatory laws
(Braithwaite and Fisse 1985), I became interested in Japanese social
control more broadly. The work of many other scholars suggested that
it was based rather heavily on dialogue about collective obligation and
relationships as opposed to punishment. This seemed true from social
control of the largest corporations (which we were studying) down to
the regulation of the petty delinquencies of children in schools. As with
nursing homes, Guy Masters’s (1995, 1997) work shows that Japanese
schools use methods of social control very similar to the family group
conferences I discuss later. There was plenty of degradation and puni-
tiveness in Japanese policing as well, especially when cases move from
local koban policing (Bayley 1976) to policing by detectives and prose-
cutors (Miyazawa 1992).* Yet it seemed to me then, and still does, that
the restorative elements of Japanese social control are more influential
and sophisticated than in the West. We have much to learn from them
(Masters 1997).

In an earlier draft of Crime, Shame and Reintegration, 1 also had a
section on Chinese community policing (Braithwaite 1989). I threw it
in the bin because Chinese informal justice seemed to involve so much
more stigmatization and punitiveness than Japanese justice. Vagg’s
(1998) Hong Kong data captures well the concerns that beat a path
to my wastebasket. Chinese Peoples’ Courts, especially as they were
projected to us in the cultural revolution, seemed a model of how not
to do restorative justice. Yet Hong Lu’s (1998) research in Shanghai
shows that the most important contemporary restorative justice insti-
tution in China, bang jino meetings (bang means help, jizo means educa-
tion and admonition) tend to start as rather stigmatizing encounters
but to end as reintegrative ones (see also Wong 1996).

* I 'am indebted to Christopher Murphy for pointing out that on the basis of his con-
siderable observation of Japanese policing, Bayley and Miyazawa may both be right in
this way, like the blind Hindus in the legend, feeling different parts of the elephant.
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12 John Braithwaite

Chinese restorative justice, in both its positive and negative aspects,
deserves more attention because China has by far the largest and most
diverse programs, 155,000 local mediation committees, which ac-
counted for over six million cases, compared to under four million
cases that went to court in 1994 (Wong 1998). Many of the mediations
were of family or neighborhood disputes that were not necessarily
criminal. China also is the home of Confucius (551-479 8.c.), arguably
the most influential thinker about restorative justice the world has
known. Confucius’s quest can be read in part as a search for practices
of good government that enable people to understand the effects their
actions have on one another and that naturally expose the virtue of the
virtuous so that others will follow them. Virtue is inculcated by quiet
good example rather than by denunciation.

Tsze-kung said, “Has the superior man his hatreds also?” The Mas-
ter said, “He has his hatreds. He hates those who proclaim the evil of
others” (Confucius 1974, p. 143).

From the perspective of a European republican philosophy (Braith-
waite and Pettit 1990; Pettit 1997), there is much of value to draw on
in Confucian thought but also much that might be dangerous. Confu-
cian communitarianism was patriarchal and hierarchic. Perhaps a set-
tled sense of deference was not so dangerous in a stable world where
family, village, and a unitary state were the only institutions that mat-
tered. But in a more complex world where there are many levels of
government, up to the International Monetary Fund (IMF) and World
Trade Organization, many cross-cutting institutions of civil society to
which we belong, a world in which we and our parents are geographi-
cally mobile, we need strong, independent individuals as well as strong
families and communities. Individuation is vital as a practice of social-
ization if individuals are to be strong enough to resist tyranny as they
move from one site of domination to another in a complex world.
Moreover, if we do not move away from the notion of society as a ho-
listic unity to the notion of the separation of powers and an important
place for the rule of law, a liberal-republican constitutional order, the
lesson of this century’s history is that we will get tyranny—“political
power out of the barrel of a gun.”

Yet we can read the great sweep of Chinese history as a dialectic of
learning and unlearning this lesson. I refer in particular to the great
historical struggle between the Legalists and the Confucians, and to
the dialectic between both legalism and Confucianism and the dialectic
of freedom in Taoism, to the disastrous abandonment of the rule of
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law in the Cultural Revolution and the partial return to it since (Ger-
net 1982; Huang 1988).

One reason it was an intellectual mistake to scrap the China section
of Crime, Shame and Reintegration is that the study of Chinese history
may hold one key to a macrosociology of restorative justice. In the dia-
lectic of Chinese history between the domination of Confucian
and Legalist ideas, a high-water mark of Legalist influence was the
Ch’in Dynasty. What brought about the fall of the Ch’in Empire in
211 B.c.

was not the alienation and hatred of the scholar class, nor the
bitter enmity of the surviving remnants of the aristocracy, but the
growing popular discontent and mounting outrage over the cruelty
of the system of punishments and the intolerable burden of taxes
and levies imposed for the massive public works that the emperor
commanded. Crime increased as did the number of those
condemned, tortured, mutilated, and exiled to labor gangs. As long
as the emperor was alive, fear of his powerful and demoniacal
personality held the empire together; after his death all the

restraints broke, and the empire exploded in rebellion. (Michael
1986, p. 66)

Today the movement of the Confucian-Legalist dialectic is in the re-
verse direction, with the “rule of law” rebounding as a dominant value.
Given the continued trampling of human rights and freedoms in
China, this may be a hopeful development, yet part of it is a sharp de-
cline of the proportion of criminal cases dealt with by mediation as
opposed to criminal trials. What a pity that so few Western intellectu-
als are engaged with the possibilities for recovering, understanding,
and preserving the virtues of Chinese restorative justice while checking
its abuses with a liberalizing rule of law. Whatever the rights and
wrongs of it, the legalist-restorative contest is more central to the dy-
namic of Chinese history than to the histories of other nations and
therefore more central to the development of a macrosociology of the
fluctuating fortunes of restorative justice.

IV. Trade Practices Enforcement
Between 1985 and 1995, as a part-time commissioner with Australia’s
national consumer protection and antitrust agency, I attempted with
mixed success to persuade my colleagues on the Trade Practices Com-
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14 John Braithwaite

mission to experiment in an Australian way with the restorative princi-
ples I saw as underlying Japanese business regulation. Ironically, when
the commission decided to run its boldest restorative justice confer-
ence, I made the mistake of voting against it, believing the conduct to
be so serious that formal criminal charges should be laid. It involved
the most widespread and serious consumer protection frauds ever to
come before the agency. They implicated a number of insurance com-
panies systematically ripping off consumers through misrepresenta-
tions about policies that in some cases were totally useless. The worst
abuses occurred in twenty-two remote Aboriginal communities and
these were tackled first. Top management from the insurance company
visited these communities for days on end at meetings with the victims,
the local Aboriginal community council, the regulators, and local offi-
cials of the Department of Social Security in cases where useless policy
premiums were being deducted from welfare checks. Some of those
executives went back to the city deeply ashamed of what their company
had done.

Back in Canberra, meetings were held with insurance regulators and
industry associations and even with the prime minister about follow-
up regulatory reforms. The plurality of participants led to a plurality
of remedies from the first agreement with Colonial Mutual Life
(CML), who voluntarily compensated two thousand policyholders and
also funded an Aboriginal consumer education fund to “harden tar-
gets” for future attempts to rip off illiterate people. It conducted an
internal investigation to discover failings in the company’s compliance
program and to identify officers responsible for the crimes. A press
conference was then called to reveal the enormity of the problem. No
one realized quite how enormous, until a police union realized that its
own members were being ripped off through the practices of another
company (in this case, there were 300,000 victims and a payout of at
least $50 million and perhaps $100 million by the company). As a re-
sult of the CML self-investigation, eighty officers or agents of CML
were dismissed, including some senior managers and one large corpo-
rate agent, Tri-Global. CML also put in place new internal compliance
policies. Some procedures relating to welfare checks changed in the
Department of Social Security and there were regulatory and self-
regulatory changes concerning the licensing of agents and changes to
the law (Fisse and Braithwaite 1993, p. 235). This polycentric problem-
solving was accomplished without going to court (except with a couple
of individuals who refused to cooperate with the restorative justice
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process). The disparate array of preventive measures were grounded in
the different kinds of theories the rich plurality of players involved in
this restorative justice process came up with-—theories of education,
deterrence, incapacitation, rehabilitation, target hardening, moral haz-
ard, adverse publicity, law, regulation, and opportunity theory.

The cynic about restorative justice will say that the Australian insur-
ance cases were unusually sweeping exercises in crime prevention.
True, most crime prevention is more banal. Yet this process was so
sweeping in its ramifications precisely because it was restorative. What
would have happened if we had prosecuted this case criminally? At best
the company would have been fined a fraction of what it actually paid
out and there would have been a handful of follow-up civil claims by
victims. At worst, illiterate Aboriginal witnesses would have been hu-
miliated and discredited by uptown lawyers, the case lost, and no fur-
ther ones taken. The industry-wide extensiveness of a pattern of prac-
tices would never have been uncovered; that was only accomplished by
the communitarian engagement of many locally knowledgeable actors.

V. Restorative Justice Conferences
In Crime, Shame and Reintegration I made reference to the desirability
of institutionalizing something like the restorative justice conference
for criminal offenders (Braithwaite 1989, pp. 173-74). After reading
this, John McDonald of the New South Wales Police came to me and
said this had already been done in New Zealand. Terry O’Connell
showed me videotaped interviews with people such as Maori chief
judge of the New Zealand Juvenile Court, Michael Brown. These re-
vealed that one of the rationales for restorative justice in the Maori
tradition was the simultaneous communication of “shame” and “heal-
ing.” It was a depressing revelation that what I thought was the only
limited originality in Crime, Shame and Reintegration had been pre-
ceded by several hundreds of years of Polynesian oral tradition, not
just in New Zealand. Indeed, I concluded that Maori ways of thinking
about whakama or shame were in some important ways an advance on
my own thinking. After Crime, Shame and Reintegration became a
widely read book, many people from Africa, Melanesia, Asia, and the
Americas were in touch with me about restorative justice conferences
that were part of their tradition. I learned that the Native American
healing circle seeks to institutionalize equality rather than hierarchy
and “puts the problem in the center—not the person” (Pranis 1996,
p. 46, quoting Ada Melton [1995]). These stories challenged assump-
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tions I strongly held until the mid-1990s, for example, that traditional
Western criminal process was superior at just fact-finding than restor-
ative justice processes.*

Healing circles in the Manitoba First Nation community of Hollow
Water began to deal with what many thought of at first as an epidemic
of alcohol abuse. As citizens sat in these circles discussing the problems
of individual cases, they realized that there was a deeper underlying
problem, which was that they lived in a community that was sweeping
the sexual abuse of children under the carpet. Through setting up a
complex set of healing circles to help one individual victim and of-
fender after another, in the end it had been discovered that a majority
of the citizens were at some time in their lives victims of sexual abuse.’
Forty-eight adults out of a community of six hundred formally admit-
ted to criminal responsibility for sexually abusing children, forty-six as
a result of participating in healing circles, two as a result of being re-
ferred to a court of law for failing to do so (Lajeunesse 1993; Ross
1996, pp. 29-48). Ross (1996, p. 36) claims that the healing circles
have been a success because there have been only two known cases of
reoffending. Tragically, however, there has been no genuinely system-
atic outcome evaluation of Hollow Water.

What is more important than the crime prevention outcome of Hol-
low Water is its crime detection outcome. When and where has the
traditional criminal process succeeded in uncovering anything ap-
proaching forty-eight admissions of criminal responsibility for sexual
abuse of children in a community of just six hundred? Before reading
about Hollow Water, I had always said that the traditional criminal
trial process is superior to restorative justice processes for justly getting
to the truth of what happened. Restorative justice processes were only
likely to be superior to traditional Western criminal process when
there was a clear admission of guilt. The significance of Hollow Water
is that it throws that position into doubt.

New Zealand remained of preeminent importance, however, be-
cause it mainstreamed the conferencing innovation into a Western ju-

* A conversation with Gale Burford about his work on conferencing family violence
with Joan Pennell also has me wondering. In a third of their cases, sexual abuse of chil-
dren came out during conferences. Gale said: “So violence programs that exclude sexual
abuse don’t really. They just say if they have sexual abuse don’t talk about it or you’ll
be out of the program.”

* LaPrairie (1994, p. iii) in a sophisticated study of this problem from a restorative justice
perspective in another context found that 46 percent of innercity native people in Canada
had experienced child abuse. For an outline of the Hollow Water procedures for dealing
with sexual abuse, see Aboriginal Corrections Policy Unit (1997, esp. pp. 221-30).
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venile justice system (and into the care and protection of abused and
neglected children as well). The importance of New Zealand was not
because it adopted Maori restorative philosophies; indeed Pakeha
(non-Maori) New Zealand tended to reject much of both the restor-
ative and retributive aspects of Maori philosophy, initially justifying
the practice of “family group conferences” in terms of a move from
the welfare to the Western justice model. When its innovation became
internationally celebrated, New Zealand wisely reinterpreted family
group conferences as restorative justice. Indeed, for all of us practice
was ahead of theory, and it was well into the 1990s before the North
American label “restorative justice” subsumed what had been devel-
oping elsewhere for a long time.

The way conferences work is very simple. Once wrongdoing is ad-
mitted, the offender and his or her family are asked who they would
like to have attend a conference as supporters. Similarly, victims are
asked to nominate loved ones to attend with them. The conference is
a meeting of these two communities of care. First there is a discussion
of what was done and what the consequences have been for everyone
in the room (the victim’s suffering, the stress experienced by the of-
fender’s family). Then there is a discussion of what needs to be done
to repair those different kinds of harm. A plan of action is agreed and
signed by the offender and usually by the victim and the police officer
responsible for the case. Asking the offender to confront the conse-
quences of his wrongdoing (and talking them through in the presence
of those who have suffered them) is believed by conferencing advocates
to have a variety of positive effects in terms of taking responsibility,
experiencing remorse, and offering practical help and apology to the
victim and the community to right the wrong. Beyond this common
core, conferences vary from place to place in how they are run. In Aus-
tralia, Wagga Wagga was the first conferencing program from 1991
and an important site of early research and development on a culturally
pluralized conferencing process suitable for both Western and Austra-
lian Aboriginal cases. This research and development is being carried
forward by the RISE experiment in Canberra in which thirteen hun-
dred adult and juvenile cases are being randomly assigned to confer-
ence versus court by Lawrence Sherman and Heather Strang (Sherman
et al. 1998). Drunk driving, property, and violent crimes are covered
by the experiment. Only preliminary results are available from the first
eleven hundred offenders at the time of writing; RISE is designed to
test most of the theories of restorative justice discussed in this essay.

This content downloaded from
88.105.239.190 on Sat, 28 Nov 2020 23:27:56 UTC
All use subject to https://about.jstor.org/terms



18

John Braithwaite

VI. Optimistic and Pessimistic Accounts of Restorative
Justice

The empirical evidence about restorative justice is organized in this
essay according to the propositions that flow from an optimistic ac-
count of restorative justice and a pessimistic one. The propositions of
both accounts are plausible in light of the limited evidence we have at
this time.

The Optimistic Account:

A.

B.

Restorative Justice Practices Restore and Satisfy Victims
Better than Existing Criminal Justice Practices.

Restorative Justice Practices Restore and Satisfy Offenders
Better than Existing Criminal Justice Practices.

Restorative Justice Practices Restore and Satisfy Communities
Better than Existing Criminal Justice Practices.

Reintegrative Shaming Theory Predicts That Restorative
Justice Practices Reduce Crime More than Existing Criminal
Justice Practices.

Procedural Justice Theory Predicts That Restorative Justice
Practices Reduce Crime More than Existing Criminal Justice
Practices.

The Theory of Bypassed Shame Predicts That Restorative
Justice Practices Reduce Crime More than Existing Criminal
Justice Practices.

G. Defiance Theory Predicts That Restorative Justice Practices

Reduce Crime More than Existing Criminal Justice Practices.
Self-Categorization Theory Predicts that Restorative Justice
Practices Reduce Crime More than Existing Criminal Justice
Practices.

Crime Prevention Theory Predicts That Restorative Justice
Practices Reduce Crime More than Existing Criminal Justice
Practices.

Restorative Justice Practices Deter Crime Better than
Practices Grounded in Deterrence Theories.

Restorative Justice Practices Incapacitate Crime Better than
Criminal Justice Practices Grounded in the Theory of Selective
Incapacitation.

Restorative Justice Practices Rehabilitate Crime Better than
Criminal Justice Practices Grounded in the Welfare Model.
Restorative Justice Practices Are More Cost-Effective than Crimi-
nal Justice Practices Grounded in the Economic Analysis of Crime.
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N. Restorative Justice Practices Secure Justice Better than Criminal
Justice Practices Grounded in “Justice” or Just Deserts Theories.
O. Restorative Justice Practices Can Enrich Freedom and Democ-

racy.
The Pessimistic Account:

A. Restorative Justice Practices Might Provide No Benefits
Whatsoever to Over 90 Percent of Victims.

B. Restorative Justice Practices Have No Significant Impact on
the Crime Rate.

C. Restorative Justice Practices Can Increase Victim Fears of
Revictimization.

D. Restorative Justice Practices Can Make Victims Little More
than Props for Attempts to Rehabilitate Offenders.

E. Restorative Justice Practices Can Be a “Shaming Machine”
that Worsens the Stigmatization of Offenders.

F. Restorative Justice Practices Rely on a Kind of Community

that is Culturally Inappropriate to Industrialized Societies.

. Restorative Justice Practices Can Oppress Offenders with a
Tyranny of the Majority, Even a Tyranny of the Lynch Mob.
. Restorative Justice Practices Can Widen Nets of Social

Control.

I. Restorative Justice Practices Fail to Redress Structural
Problems Inherent in Liberalism Like Unemployment and
Poverty.

J. Restorative Justice Practices Can Disadvantage Women,
Children, and Oppressed Racial Minorities.

K. Restorative Justice Practices Are Prone to Capture by the
Dominant Group in the Restorative Process.

L. Restorative Justice Processes Can Extend Unaccountable
Police Power, Even Compromise the Separation of Powers
among Legislative, Executive, and Judicial Branches of
Government.

M. Restorative Justice Practices Can Trample Rights because of
Impoverished Articulation of Procedural Safeguards.

T o

VII. An Optimistic Account of Restorative Justice
As this essay is about reviewing empirical evidence in a theoretical
framework rather than theoretical exegesis, I begin with the three core
propositions of the Optimistic Account of restorative justice. These
three (A-C) are the corollaries of propositions D-O of the Optimistic

This content downloaded from
88.105.239.190 on Sat, 28 Nov 2020 23:27:56 UTC
All use subject to https://about.jstor.org/terms



20 John Braithwaite

Account. They are that restorative justice does restore victims, offend-
ers, and communities.

A. Restorative Justice Practices Restore and Satisfy Victims Better than
Existing Criminal Justice Practices

A consistent picture emerges from the welter of data reviewed in this
section: it is one of comparatively high victim approval of their restor-
ative justice experiences, though lower levels of approval than one finds
among other participants in the process. So long as the arrangements
are convenient, it is only a small minority of victims who do not want
to participate in restorative justice processes. Consistent with this pic-
ture, the preliminary RISE data in Canberra show only 3 percent of
offenders and 2 percent of community representatives at conferences
compared with 14 percent of victims disagreeing with the statement:
“The government should use conferences as an alternative to court
more often.” Most of the data to date are limited to a small range of
outcomes; we await the first systematic data on some of the dimensions
of restoration discussed in Section I. On the limited range of outcomes
explored to date, victims do seem to get more restoration out of restor-
ative justice agreements than court orders and restorative justice agree-
ments seem to be more likely to be delivered than court orders even
when the former are not legally enforceable.

1. Operationalizing Victim Restoration. There is a deep problem in
evaluating how well restorative justice restores. Empowerment of vic-
tims to define the restoration that matters to them is a keystone of a
restorative justice philosophy. Three paths can be taken. One is to
posit a list of types of restoration that are important to most victims,
such as that discussed in Section I. The problem with this is that even
with as uncontroversial a dimension of restoration as restoring prop-
erty, some victims will prefer mercy to insisting on getting their money
back; indeed it may be that act of grace which gives them a spiritual
restoration that is critical for them.® The second path sidesteps a de-
bate on what dimensions of restoration are universal enough to evalu-
ate. Instead, it measures overall satisfaction of victims with restorative
justice processes and outcomes, assuming (without evidence) that satis-
faction is a proxy for victims getting restoration on the things that are

®I am reminded of a village in Java where I was told of a boy caught stealing. The
outcome of a restorative village meeting was that the offender was given a bag of rice:
“We should be ashamed because one from our village should be so poor as to steal. We
should be ashamed as a village.”
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most important for them. This is the path followed in this review,
largely because these are the kind of data available at this stage. The
third path is the best one, but the most unmanageable in large quanti-
tative evaluations. It is to ask victims to define the kinds of restoration
they were seeking and then to report how much restoration they at-
tained in these terms that matter most to them.

2. Victim Participation and Satisfaction. While traditional criminal
justice practices are notoriously unsatisfying to victims, it is also true
that victims emerge from many restorative justice programs less satis-
fied than other participants. Clairmont (1994, pp. 16-17) found little
victim involvement in four restorative justice programs for aboriginal
offenders in Canada. There seems to be a wider pattern of greater sat-
isfaction among aboriginal leaders and offenders than among victims
for restorative projects on Canadian aboriginal communities (Obon-
sawin-Irwin Consulting Inc. 19924, 19925; Clairmont 1994; La Prairie
1995).

Early British victim-offender mediation programs reported what
Dignan (1992) called sham reparation, for example Davis’s (1992) re-
porting of offers rather than actual repair, tokenism, and even dictated
letters of apology. In some of these programs, victims were little more
than a new kind of prop in welfare programs: the “new deal for vic-
tims” came in Britain to be seen as a “new deal for offenders” (Craw-
ford 1996, p. 7). However, Crawford’s conclusion that the British re-
storative justice programs that survived into the 1990s after weathering
this storm “have done much to answer their critics” (Crawford 1996,
p. 7) seems consistent with the evidence. Dignan (1992) reports 71 per-
cent satisfaction among English corporate victims and 61 percent
among individual victims in one of the early adult offender reparation
programs.

In New Zealand, victims attended only half the conferences con-
ducted during the early years of the program,” and when they did at-
tend they were less satisfied (51 percent satisfaction) with family group
conferences than were offenders (84 percent), police (91 percent), and
other participants (85 percent) (Maxwell and Morris 1993, pp. 115,

" The evidence seems to be that this was mainly due to limitations in the program
administration that made it difficult for victims to attend, not due to the fact that most
victims did not want to attend; only 6 percent did not want to meet their offender (Max-
well and Morris 1996). It is widely believed that victim attendance is much higher in
New Zealand today now that attention has been directed to these administrative prob-
lems, but no systematic evidence exists.
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120). About a quarter of victims reported that they felt worse as a result
of attending the family group conference. Australian studies by Daly
(1996) and Strang and Sherman (1997) also find a significant minority
of victims who feel worse after the conference, upset over something
said or victimized by disrespect, though greatly outnumbered by vic-
tims who feel healing as a result of the conference. Similarly, Birchall,
Namour, and Syme (1992) report 27 percent of victims feeling worse
after meeting their offender and 70 percent better in Western Austra-
lia’s Midland Pilot Reparation Scheme. The Ministry of Justice (1994),
Western Australia, reports 95 percent victim satisfaction with their re-
storative justice conference program (Juvenile Justice Teams).
McCold and Wachtel (1998) found 96 percent victim satisfaction with
cases randomly assigned to conferences in Bethlehem, Pennsylvania,
compared to 79 percent satisfaction when cases were assigned to court
and 73 percent satisfaction when the case went to court after being
assigned to conference and the conference was declined. Conferenced
victims were also somewhat more likely to believe that they experi-
enced fairness (96 percent), that the offender was adequately held ac-
countable for the offense (93 percent), and that their opinion regarding
the offense and circumstances were adequately considered in the case
(94 percent). Ninety-three percent of victims found the conference
helpful, 98 percent that it “allowed me to express my feelings without
being victimized,” 96 percent believed that the offender had apolo-
gized, and 75 percent that the offender was sincere. Ninety-four per-
cent said they would choose a conference if they had to do it over
again. The Bethlehem results are complicated by a “decline” group as
large as the control group; either offenders or victims could cause the
case to be declined. In the Canberra RISE experiment, victim partici-
pation is currently 85 percent. Reports on the Wagga Wagga confer-
encing model in Australia are also more optimistic about victim partici-
pation and satisfaction (Moore and O’Connell 1994), reporting 90
percent victim satisfaction and victim participation exceeding 90 per-
cent (Moore and O’Connell 1994). The highest published satisfaction
and fairness ratings (both 98 percent) have been reported by the
Queensland Department of Justice conferencing program (Palk,
Hayes, and Prenzler 1998).

Umbreit and Coates’s (1992) survey found that 79 percent of victims
who cooperated in four U.S. mediation programs were satisfied com-
pared to only 57 percent of those who did not have mediation (for ear-
lier similar findings, see Umbreit 19904). In a subsequent study, Um-
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breit (1999) found at four combined Canadian sites victim procedural
satisfaction at 78 percent, and 62 percent at two combined English me-
diation sites. Victim satisfaction with outcomes was higher still: 90 per-
cent (four U.S. sites), 89 percent (four Canadian sites), and 84 percent
(two English sites). However, victim satisfaction was still generally
lower across the sites than offender satisfaction. Eighty-three percent
of U.S. mediation victims perceived the outcome “fair” (as opposed to
being “satisfied””) compared to 62 percent of those who went through
the normal court process. Umbreit and Coates (1992) also report re-
duced fear and anxiety among victims following mediation. Victims
afraid of being victimized again dropped from 25 percent prior to me-
diation to 10 percent after. A survey of German institutions involved
in model mediation projects found that the rate of voluntary victim
participation generally ranged from 81 percent to 92 percent, and
never dropped below 70 percent (Kerner, Marks, and Schreckling
1992).

3. Honoring of Obligations to Victims. Haley and Neugebauer’s
(1992) analysis of restorative justice programs in the United States,
Canada, and Great Britain revealed between 64 and 100 percent com-
pletion of reparation and compensation agreements. I assume here, of
course, that completion of agreements that victims have agreed to is
important for victim restoration. Marshall’s (1992) study of cases re-
ferred to mediation programs in Britain found that over 80 percent of
agreements were completed. Galaway (1992) reports that 58 percent
of agreements reached through mediation in New Zealand were fully
complied with within one year. In a Finnish study, 85 percent of agree-
ments reached through mediation were fully completed (livari 1987,
1992). Dignan (1992) reports from England 86 percent participant
agreement with mediation outcomes, with 91 percent of agreements
honored in full. Trenczek (1990), in a study of pilot victim-offender
reconciliation projects in Braunschweig, Cologne, and Reutlingen,
West Germany (see also Kuhn 1987), reports a 76 percent full comple-
tion rate, and a partial completion rate of 5 percent. Pate’s (1990) study
of victim-offender reconciliation projects in Alberta, Canada, found a
rate of noncompletion of agreements of between 5 and 10 percent, and
less than 1 percent in the case of a Calgary program. Wundersitz and
Hetzel (1996, p. 133) found 86 percent full compliance with confer-
ence agreements in South Australia, with another 3 percent waived for
near compliance. Fry (1997, p. 5) reported 100 percent completion of
agreements in a pilot of twenty-six Northern Territory police-coordi-
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nated juvenile conferences, and Waters (1993, p. 9) reported 91 per-
cent payment of compensation in Wagga Wagga conferences. In an-
other Wagga-style program, McCold and Wachtel (1998, p. 4) report
94 percent compliance with the terms of conference agreements.

Umbreit and Coates (1992) compared 81 percent completion of res-
titution obligations settled through mediation to 58 percent comple-
tion of court-ordered restitution in their multisite study. Ervin and
Schneider (1990), in a random assignment evaluation of six U.S. resti-
tution programs, found 89 percent completion of restitution compared
with 75 percent completion of traditional programs. Most of these res-
titution programs, however, were not restorative in the sense of involv-
ing meetings of victims and offenders.

4. Symbolic Reparation. One reason that the level of satisfaction of
victims is surprisingly high in processes that so often give them so little
material reparation is that they get symbolic reparation, which is more
important to them (Retzinger and Scheff 1996). Apology is at the heart
of this: preliminary results from the RISE experiment in Canberra
show that 74 percent of victims whose cases were randomly assigned to
a conference got an apology compared to 11 percent in cases randomly
assigned to court (Strang and Sherman 1997). Sixty percent of victims
felt “quite” or “very” angry before the Canberra conferences, 30 per-
cent afterward. Obversely, the proportion of victims feeling sympa-
thetic to the offender almost doubled by the end of the conference
(Strang and Sherman 1997). I discuss below a large body of research
evidence showing that victims are not as punitive as the rather atypical
victims whose bitter calls for brutal punishment get most media cover-
age. Both the Strang and Sherman (1997) and Umbreit (1992, p. 443)
studies report victim fear of revictimization and victim upset about the
crime as having declined following the restorative justice process.

In Goodes’s (1995) study of juvenile family group conferences in
South Australia, where victim attendance ranges from 75 to 80 percent
(Wundersitz and Hetzel 1996), the most common reason victims gave
for attending their conference was to try to help the offender, followed
by the desire to express feelings, make statements to the offender, or
ask questions such as “Why me?” (what Retzinger and Scheff (1996)
call symbolic reparation) followed by “curiosity and a desire to ‘have a
look’,” followed by “responsibility as citizens to attend.” The desire
to ensure that the penalty was appropriate and the desire for material
reparation rated behind all of the above motivations to attend. The re-
sponse rate in the Goodes (1995) study was poor and there may be a
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strong social desirability bias in these victim reports; yet that may be
precisely because the context of conference attendance is one that nur-
tures responsible citizenship cognitions by victims. Eighty-eight per-
cent of Goodes’s victims agreed with the conference outcome, 90 per-
cent found it helpful to them, and 90 percent said they would attend
again if they were a victim again (Goodes 1995).

With all these quantitative findings, one can lose sight of what most
moves restorative justice advocates who have seen restorative processes
work well. I am not a spiritual enough person to capture it in words:
it is about grace, shalom (which Van Ness [1986, p. 125] characterizes
as “peace as the result of doing justice”).

Trish Stewart (1993, p. 49) gets near its evocation when she reports
one victim who said in the closing round of a conference: “Today I
have observed and taken part in justice administered with love.” Psy-
chologists are developing improved ways of measuring spirituality—
self-transcendence, meaning in life beyond one’s self. So in future it
will be possible to undertake systematic research on self-reported spiri-
tuality and conferences to see whether results are obtained analogous
to Reed’s (1986, 1987, 1992) findings that greater healing occurred
among terminally ill individuals whose psychosocial response was im-
bued with a spiritual dimension.

For the moment, we must accept an East-West divide in the way
participants think about spiritual leadership in conferences. Maori,
North American, and Australian Aboriginal peoples tend to think it
important to have elders with special gifts of spirituality, what Maori
call Mana, attend restorative justice processes (Tauri and Morris 1997,
pp. 149-50). This is the Confucian view as well. These traditions are
critical of the ethos Western advocates such as myself have brought to
conferences, which has not seen it as important to have elders with
Mana at conferences. Two years ago in Indonesia I was told of restor-
ative justice rituals in western Sumatra that were jointly conducted by
a religious leader and a scholar—the person in the community seen as
having the greatest spiritual riches and the person seen as having the
greatest riches of learning. My inclination then was to recoil from the
elitism of this and insist that many (if not most) citizens have the re-
sources (given a little help with training) to facilitate processes of heal-
ing. While I still believe this, I now think it might be a mistake to seek
to persuade Asians to democratize their restorative justice practices.
There may be merit in special efforts to recruit exemplars of virtue,
grace, Mana, to participate. Increasingly, I am tempted to so interpret
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our experience with RISE in recruiting community representatives
with grace to participate in drunk-driving conferences where there is
no victim.

B. Restorative Fustice Practices Restore and Satisfy Offenders Better than

Existing Criminal Justice Practices

This section concludes that offender satisfaction with both corporate
and traditional individual restorative justice programs has been ex-
tremely high. The evidence of offenders being restored in the sense of
desisting from criminal conduct is encouraging with victim-offender
mediation, conferencing, restorative business regulatory programs, and
whole-school antibullying programs, though not peer mediation pro-
grams for bullying. No study has shown restorative justice to make
things worse. However, only some of these studies adequately control
for important variables and only two randomly assigned cases to re-
storative versus punitive justice. The business regulatory studies are in-
structive in suggesting that restorative justice works best when it is
backed up by punitive justice in those (quite common) individual cases
where restorative justice fails, and that trying restorative justice first
increases perceived justice.

1. Fairness and Satisfaction for Offenders. As 1 show in Section VIIE,
offenders are more likely to respond positively to criminal justice pro-
cessing when they perceive it as just. Moore with Forsythe’s (1995,
p. 248) ethnographic work concludes that most offenders, like victims,
experienced quite profound “procedural, material, and psychological
justice” in restorative justice conferences. Umbreit (1992) reports from
his cross-site study in the United States an 89 percent perception of
fairness on the part of offenders with victim-offender mediation pro-
grams, compared to 78 percent perceived fairness in unmediated cases.
Across four Canadian studies, Umbreit (1999) reports 80 percent of-
tender perception of fairness of victim-offender mediation and 89 per-
cent at two combined English sites. The Ministry of Justice (1994),
Western Australia, reports 95 percent offender satisfaction with their
restorative justice conference program (Juvenile Justice Teams).
McCold and Wachtel (1998, pp. 59-61) report 97 percent satisfaction
with “the way your case was handled” and 97 percent satisfaction with
fairness in the Bethlehem police conferencing program, a better result
than in the four comparisons with Bethlehem cases that went to court.
Coats and Gehm (1985, 1989) found 83 percent offender satisfaction
with the victim-offender reconciliation experience based on a study of
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programs in Indiana and Ohio. Smith, Blagg, and Derricourt (1985),
in a limited survey of the initial years of a South Yorkshire mediation
project, found that ten out of thirteen offenders were satisfied with the
mediation experience and felt that the scheme had helped alter their
behavior. Dignan (1990), on the basis of a random sample of offenders
(n = 50) involved in victim-offender mediations in Kettering, North-
amptonshire, found 96 percent were either satisfied or very satisfied
with the process. The strongest published result was again on 113 juve-
nile offenders in the Queensland Department of Justice conferencing
program where 98 percent thought their conference fair and 99 per-
cent were satisfied with the agreement (Palk, Hayes, and Prenzler
1998).

2. Reduced Reoffending as Offender Restoration. Pate (1990), Nugent
and Paddock (1995), and Wynne (1996) all report a decline in recidi-
vism among mediation cases (as does Neimeyer and Shichor [1995],
which is cited in Umbreit [1999]). Umbreit, Coates, and Kalanj (1994)
found 18 percent recidivism across four victim-offender mediation
sites (» = 160) and 27 percent (» = 160) for comparable nonmediation
cases at those sites, a difference that fell short of statistical significance.
Similarly, Marshall and Merry (1990, p. 196) report for an even smaller
sample that offending declined for victim-offender mediation cases, es-
pecially when there was an actual meeting (as opposed to indirect shut-
tle diplomacy by a mediator), while offending went up for controls.
However, the differences were not statistically significant. Schneider
(1986, 1990) in an experimental evaluation of six U.S. restitution pro-
grams found a significant reduction in recidivism across the six pro-
grams. This result is widely cited by restorative justice advocates as evi-
dence for the efficacy of restorative justice. However, all but one of
these programs seem to have involved mandated restitution to victims
without any mediation or restorative justice deliberation by victims and
offenders. The one program that seems to meet the definition of re-
storative justice here, the Washington, D.C., program, did produce
significantly lower rates of reoffending for cases randomly assigned to
victim-offender mediation and restitution compared to cases assigned
to regular probation. This test is reported in Schneider (1986), but for
mysterious reasons Schneider (1990) reports only the nonsignificant
differences between before and after offending rates for the control
and experimental groups separately, rather than the significant differ-
ence between the experimental and control group (which is the rele-
vant comparison).
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There is no published evidence on the impact of New Zealand fam-
ily group conferences on recidivism. Maxwell and Morris (1996,
p. 106) conclude that the recidivism of their conference cases is “cer-
tainly no worse” than recidivism of like offenders prior to the confer-
encing reforms, but these are rather speculative data.

The story is similar with Wagga. Forsythe (1995) shows a 20 percent
reoffending rate for cases going to conference compared to a 48 per-
cent rate for juvenile court cases. This is a big effect; most of it is likely
a social selection effect of tougher cases going to court, as there is no
matching, no controls, though it is hard to account for the entire asso-
ciation in these terms given the pattern of the data (see Forsythe 1995,
pp. 245-46).

Another big effect with the same social selection worry was obtained
with only the first sixty-three cases to go through family group confer-
ences in Singapore. The conference reoffending rate was 2 percent
compared to 30 percent over the same period for offenders who went
to court (Chan 1996; Hsien 1996).

The most determined attempt to tackle social selection problems
through randomization, McCold and Wachtel’s (1998) experimental
evaluation of Bethlehem, Pennsylvania’s Wagga-style police confer-
encing program, ultimately fell victim to another kind of selection ef-
fect. For property cases, there was a tendency for conferenced cases
to have higher recidivism than court cases, but the difference was not
statistically significant. For violence cases, conferenced offenders had a
significantly lower reoffending rate than offenders who went to court.
However, this result was not statistically valid because the violent of-
fenders with the highest reoffending rate were those who were ran-
domly assigned to conference but who actually ended up going to
court because either the offender or the victim refused to cooperate
in the conference. In other words, the experiment failed to deliver an
adequate test of the effect of conferences on recidivism both on
grounds of statistical power and because of unsatisfactory assurance
that the assigned treatment was delivered.

One conferencing program that has dealt convincingly with the so-
cial selection problem is in the Canadian coal-mining town of Spar-
wood, British Columbia, a Royal Canadian Mounted Police program.
For almost three years from the commencement of the program in
1995 until late 1997, no young offender from Sparwood went to court.®

I am indebted to Glen Purdy, a Sparwood lawyer in private practice, for these data.
The data until early 1997 are also available at www.titanlink.com.
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All were cautioned or conferenced. Three youths who had been con-
ferenced on at least two previous occasions went to court in late 1997.
No cases have been to court during 1998 up until the time of writing
(October 1998). In the year prior to the program (1994) sixty-four
youth went to court. Over the ensuing three years and nine months,
this net was narrowed to eighty-eight conferences and three court
cases. This was probably not just a net-narrowing effect, however. It
may also have been a real reduction in offending. According to police
records, compared to the 1994 youth offending rate, the 1995 rate was
down 26 percent; the 1996 rate, 67 percent. Reoffending rates for con-
ference cases were 8 percent in 1995, 3 percent in 1996, 10 percent in
1997, and 0 percent for the first nine months of 1998, compared to a
national rate of 40 percent per annum for court cases (which is similar
in towns surrounding Sparwood). Reoffending rates for Sparwood
court cases prior to 1995 have not been collected. While social selec-
tion bias is convincingly dealt with here by the universality of the
switch to restorative justice for the first three years, eighty-eight con-
ferences is only a modest basis for inference.

Burford and Pennell’s (1998) study of a restorative conference-based
approach to family violence in Newfoundland found a marked reduc-
tion in both child abuse/neglect and abuse of mothers/wives after the
intervention. A halving of abuse/neglect incidents was found for
thirty-two families in the year after the conference compared to the
year before, while incidents increased markedly for thirty-one control
families. Pennell and Burford’s (1997) research is also a model of so-
phisticated process development and process evaluation and of meth-
odological triangulation. While sixty-three families might seem mod-
est for quantitative purposes, it is actually a statistically persuasive
study in demonstrating that this was an intervention that reduced fam-
ily violence. This is because within each case a before-and-after pattern
is tested against thirty-one different types of events (e.g., abuse of
child, child abuses mother, attempted suicide, father keeps income
from mother) where events can be relevant to more than one member
of the family. Given this pattern matching of families x events x indi-
vidual family members, it understates the statistical power of the de-
sign to say it is based on only sixty-three cases. Burford and Pennell
(1998, p. 253) also report reduced drinking problems after conferences,
something I doubt is happening after Canberra conferences. The
Newfoundland conferences were less successful in cases where young
people were abusing their mothers, a matter worthy of further investi-
gation.
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Restorative antibullying programs in schools, generally referred to
as “whole-school” approaches (Rigby 1996) that combine community
deliberation among students, teachers, and parents about how to pre-
vent bullying with mediation of specific cases, have been systematically
evaluated with positive results (Farrington 1993; Pepler et al. 1993;
Pitts and Smith 1995; Rigby 1996), the most impressive being a pro-
gram in Norway where a 50 percent reduction in bullying has been
reported (Olweus 1993). Gentry and Benenson’s (1993) data further
suggest that skills for mediating playground disputes learned and prac-
ticed by children in school may transfer to the home setting, resulting
in reduced conflict, particularly with siblings. The restorative ap-
proaches to bullying in Japanese schools, which Masters’s (1997) quali-
tative work found to be a success, can also be read as even more radi-
cally “whole school” than the Norwegian innovations.

However, Gottfredson’s (1997) and Brewer et al.’s (1995) reviews of
school peer mediation programs, which simply train children to re-
solve disputes when conflicts arise among students, showed nonsig-
nificant or weak effects on observable behavior such as fighting. Only
one of four studies with quasi-experimental or true experimental de-
signs found peer mediation to be associated with a decrease in aggres-
sive behavior. Lam’s (1989) review of fourteen evaluations of peer me-
diation programs with mostly weak methods found no programs that
made violence worse. It appears a whole-school approach is needed
that tackles not just individual incidents but that links incidents to a
change program for the culture of the school, in particular to how seri-
ously members of the school community take rules about bullying. Put
another way, the school must not only resolve the bullying incident; it
must use it as a resource to affirm the disapproval of bullying in the
culture of the school.

With the possible exception of McCold and Wachtel’s (1998) statis-
tically nonsignificant increase in property reoffending, a point Wal-
grave (1993, p. 4) made in 1993 remains true today: however widely
one defines restorative justice programs, even including his own
group’s work on court-ordered community service as restorative justice
(Walgrave 1999), after more than thirty studies discussed above, “no
research shows an increase in recidivism.” However, statistical power,
randomization, and control have mostly been weak to very weak in this
research.

3. Reduced Reoffending in Corporate Restorative Fustice Programs. In
Section I, I recounted how corporate crime researchers like myself be-
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gan to wonder if the more restorative approach to corporate criminal
law might actually be more effective than the punitive approach to
street crime. What made us wonder this? When we observed inspec-
tors moving around factories (as in Hawkins’s [1984] study of British
pollution inspectors) we noticed how talk often got the job done. The
occupational health and safety inspector could talk with the workers
and managers responsible for a safety problem and they would fix it.
No punishment, not even threats of punishment. A restorative justice
reading of regulatory inspection was also consistent with the quantita-
tive picture. The probability that any given occupational health and
safety violation will be detected has always been slight and the average
penalty for OSHA violations in the post-Watergate United States was
$37 (Kelman 1984). So the economically rational firm did not have to
worry about OSHA enforcement: when interviewed they would say it
was a trivial cost of doing business. Yet there was quantitative evidence
that workplace injuries fell after OSHA inspections or when inspection
levels increased (Scholz and Gray 1990).

The evidence of the impact of Mine Safety and Health Administra-
tion inspections in the United States was even stronger that it saved
lives and prevented injuries (Lewis-Beck and Alford 1980; Perry 19814,
19815; Boden 1983; Braithwaite 1985, pp. 77-84). Boden’s data
showed a 25 percent increase in inspections was associated with a 7—
20 percent reduction in fatalities on a pooled cross-sectional analysis of
535 mines with controls for geological, technological, and managerial
factors; these were inspections at a time when the average penalty for
a successful citation was $173 (Braithwaite 1985, p. 3). They were in-
spections that ended with an “exit conference” that I observed to be
often quite restorative. Boden (1983) and the Mine Enforcement and
Safety Administration (1977) found no association between the level of
penalties and safety improvement, however.

This was just the opposite to the picture we were getting from the
literature on law enforcement and street crime. On the streets, the pic-
ture was of tough enforcement, more police, and more jails failing to
make a difference. In coal mines we saw weak enforcement (no impris-
onment) but convincing evidence that more inspectors reduced of-
fending (Braithwaite 1985).

That book was called To Punish or Persuade: Enforcement of Coal Mine
Safety (Braithwaite 1985) and it concluded that while persuasion works
better than punishment, credible punishment is needed as well to back
up persuasion when it fails. Writing the book was a somewhat emo-
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tional conversion to restorative justice for me as I came to it as a kind
of victim’s supporter, a boy from a coal-mining town who wanted to
write an angry book for friends killed in the mines. My research also
found strong empirical evidence that persuasion works better when
workers and unions (representing the victims of the crime) are involved
in deliberative regulatory processes.” Nearly all serious mine safety ac-
cidents can be prevented if only the law is obeyed (Braithwaite 1985,
pp- 20-24, 75-77); the great historical lesson of the coal industry is
that the way to accomplish this is through a rich dialogue among vic-
tims and offenders on why the law is important, a dialogue given a
deeper meaning after each fatality is investigated. The shift from puni-
tive to restorative justice in that industry has been considerable and the
results considerable. During the first fifty years of mine safety enforce-
ment in Britain (until World War I) there were a number of years
when a thousand miners lost their lives in the pits. Fatalities decreased
from 1,484 in 1866 to forty-four in 1982-83, after which the British
industry collapsed. In the years immediately prior to World War I, the
average number of annual criminal prosecutions for coal mine safety
offenses in the United Kingdom was 1,309. In both 1980 and 1981,
there were none (Braithwaite 1985, p. 4).

The qualitative research doing ride-alongs with mine safety inspec-
tors in several countries resolved the puzzle for me. Persuasion worked
much of the time; workers’ participation in a dialogue about their own
security worked. However, the data also suggested that persuasion
worked best in the contexts where it was backed by the possibility of
punishment.

In the United Kingdom during the 1970s, fifty pits were selected
each year for a special safety campaign; these pits showed a consistently
greater improvement in accident rates than did other British pits (Col-
linson 1978, p. 77). I found the safety leaders in the industry were com-
panies that not only thoroughly involved everyone concerned after a
serious accident to reach consensual agreement on what must be done
to prevent recurrence, they also did this after “near accidents” (Braith-
waite 1985, p. 67) and they discussed satety audit results with workers

® For example DeMichiei et al.’s (1982, p. i) comparison of mines with exceptionally
high injury rates with matched mines with exceptionally low injury rates found that at
the low-injury mines: “Open lines of communication permit management and labor to
jointly reconcile problems affecting safety and health; Representatives of labor become
actively involved in issues concerning safety, health and production; and Management
and labor identify and accept their joint responsibility for correcting unsafe conditions
and practices.”
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even when there was no near-accident. In a remarkable foreshadowing
of what we now believe to be reasons for the effectiveness of whole-
school approaches to bullying and family group conferences, Davis and
Stahl’s (1967, p. 26) study of twelve eompanies who had been winners
of the industry’s two safety awards, found one recurring initiative was
a “safety letter to families of workers enlisting family support in pro-
moting safe work habits.” That is, safety leaders engaged a community
of care beyond the workplace in building a safety culture. In To Punish
or Persuade, 1 shocked myself by concluding that after mine disasters,
including the terrible one in my home town that had motivated me to
write the book, so long as there had been an open public dialogue
among all those affected, the families of the miners cared for, and a
credible plan to prevent recurrence put in place, criminal punishment
served little purpose. The process of the public enquiry and helping
the families of the miners for whom they were responsible seemed such
a potent general deterrent that a criminal trial could be gratuitous and
might corrupt the restorative justice process that I found in so many
of the thirty-nine disaster investigations I studied.

Joe Rees (1988, 1994) is the scholar who has done most to work
through the promise of what he calls communitarian regulation, which
we might read as restorative regulatory justice. First Rees (1988) stud-
ied the “Cooperative Compliance Program” of the Occupational
Safety and Health Administration between 1979 and 1984. OSHA es-
sentially empowered labor-management safety committees at seven
Californian sites to take over the law enforcement role, to solve the
underlying problems revealed by breaches of the law. Satisfaction of
workers, management, and government participants was high because
they believed it “worked.” It seemed to. Accident rates ranged from
one-third lower to one-fifth as low as the Californian rate for compara-
ble projects of the same companies, as the rate in the same project be-
fore the cooperative compliance program compared with after (Rees
1988, pp. 2-3).

Rees’s next study of communitarian regulation was of U.S. nuclear
regulation after Three Mile Island. The industry realized that it had
to transform the nature of its regulation and self-regulation from a rule
book, hardware orientation to one oriented to people, corporate cul-
tures, and software. The industry’s CEOs set up the Institute of Nu-
clear Power Operations (INPO) to achieve these ends. Peers from
other nuclear power plants would take three weeks off their own jobs
to join an INPO review team that engaged the inspected facility in a
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dialogue about how they could improve. Safety performance ratings
were also issued by the review team; comparative ratings of all the
firms in the industry were displayed and discussed at meetings of all
the CEOs in the industry and at'separate meetings of safety officers.
Rees (1994) sees these as reintegrative shaming sessions. Here is an
excerpt from a videotape of a meeting of the safety officers:

It’s not particularly easy to come up here and talk about an event
at a plant in which you have a lot of pride, a lot of pride in the
performance, in the operators . . . It’s also tough going through
the agonizing thinking of what it is you want to say. How do you
want to confess? How do you want to couch it in a way that, even
though you did something wrong, you're still okay? You get a
chance to talk to Ken Strahm and Terry Sullivan [INPO Vice
Presidents] and you go over what your plans are, and they tell you,
“No, Fred, you've got to really bare your soul..” . . It’s a painful
thing to do. (Rees 1994, p. 107)

What was the effect of the shift in the center of gravity of the regula-
tory regime from a Nuclear Regulatory Commission driven by politi-
cal sensitivities to be tough and prescriptive to INPO’s communitarian
regulation (focused on a dialogue about how to achieve outcomes
rather than rule book enforcement)? Rees (1994, pp. 183-86) shows
considerable improvement across a range of indicators of the safety
performance of the U.S. nuclear power industry since INPO. Improve-
ment has continued since the completion of Rees’s study. For example,
more recent World Association of Nuclear Operators data show
scrams (automatic emergency. shutdowns) per unit declined in the
United States from over seven per unit in 1980 to one by 1993.

In Section II, I showed that shifting nursing home regulation from
rule-book enforcement to restorative justice improved regulatory out-
comes and that the inspectors who shifted most toward restorative jus-
tice improved compliance most (those who used praise and trust more
than threat, reintegrative shaming rather than tolerance or stigmatiza-
tion, those who restored self-efficacy). These results are discussed
again when I consider the theories that predict why restorative justice
might work better than punitive justice. For the moment, I simply note
that communitarian regulation has had considerable documented suc-
cess in restoring coal mining firms, nuclear power plants, and nursing
homes to a more responsible approach to compliance with the law.
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Equally, writers such as Gunningham (1995) and Fiona Haines (1997)
have shown that there are serious limits to communitarian regula-
tion—rapacious big firms and incompetent little ones who will not or
cannot respond responsibly. Deterrence and incapacitation are needed,
and needed in larger measure than these regimes currently provide,
when restorative justice fails (see also Ayres and Braithwaite 1992;
Gunningham and Grabosky 1998).

Carol Heimer pointed out in comments on a draft of this essay that
“if high-level white collar workers are more likely to get restorative
justice, it may be because their corporate colleagues and other mem-
bers of the society believe that their contributions are not easily re-
placed, so that offenders must be salvaged” (see Heimer and Staffen
1995). This is right, I suspect, and a reason why justice is most likely
to be restorative in the hands of communities of care who can see the
value of salvaging the offender and the victim.

C. Restorative Justice Practices Restore and Satisfy Communities Better
than Existing Criminal Justice Practices

In every place where a reform debate has occurred about the intro-
duction of family group conferences, two community concerns have
been paramount: while victims might be forgiving in New Zealand,
giving free reign to victim anger “here” will tear at our community;
while families may be strong elsewhere, “here” our worst offenders are
alienated and alone; their families are so dysfunctional and uncaring
that they will not participate meaningfully. But as Morris et al. (1996,
p. 223) conclude from perspectives on this question summarized from
a number of jurisdictions: “Concerns about not being able to locate
extended family or family supporters, to engage families or to effec-
tively involve so-called ‘dysfunctional’ families, about families forming
a coalition to conceal abuse and about families’ failing to honour
agreements do not prove to have been well-founded in any of the juris-
dictions reported in this book.”

In his discussion of the Hollow Water experience of using healing
circles to deal with rampant sexual abuse of children in a Canadian
First Nations community, Ross (1996, p. 150) emphasizes the cen-
trality of restoring communities for restoring individuals: “If you are
dealing with people whose relationships have been built on power and
abuse, you must actually show them, then give them the experience of,
relationships based on respect . . . [so] . . . the healing process must
involve a healthy group of people, as opposed to single therapists. A
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