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Part 1
The three key criteria required to ensure a contract is valid are -

1. Agreement

2. Consideration

3. Legal Intent

1. Agreement

An agreement is reached and the contract comes into effect when one party, the Offeror, communicates an offer which is accepted by another, the Offeree.
Offer

"The case of Storer v Manchester City Council [1974] 1 WLR 1403 outlines that an offer is:

1. An expression of willingness to contract on specified terms

2. With the intention that it is to be binding once accepted"
(LawTeacher 2013)

· There must be clear intent by the Offeror to be bound by the Offer if accepted.
· Acceptance of obligations to both parties must be tested for ('reasonable man' standard).

· It is important that there are no alterations to the Offer.
· The Offer can be communicated/made to an individual, a group of persons or 'the whole world' (Unilateral).
· Enquiries and replies to enquires are not offers.

· An offer remains open until accepted or terminated, i.e. revoked, rejected or lapses.

Invitation to Treat
It is important to differentiate between an Offer and an Invitation to Treat. Essentially an Invitation to Treat is an invitation for a party to make an offer or that a party is open to negotiation. A good example of this would be that of retail where goods are displayed with marked prices to be picked up and taken to the checkout. At this point the customer (Offeror) makes an Offer to buy the goods. Pharmaceutical Society of Great Britain v Boots Cash Chemists [1953]
Acceptance

An Offer is Accepted when the recipient of the Offer (Offeree) communicates intention to be bound by ALL of it's terms.
· The acceptance is not legally binding until it has been communicated.
· The medium of communication can be stipulated in the terms of the Offer.

· With email (or any other instantaneous medium) the acceptance occurs upon receipt. Entores v Miles Far East Corp [1955]
· With a postal acceptance it takes affect when the letter of acceptance is posted. i.e. the 'postal rule'. Henthorn v Fraser [1892]
· An offer may be accepted by the actions of the Offeree. e.g. If an offer to buy goods was accepted by the offeree sending goods to the offeror.
· A Counter Offer or a communication to change terms of an offer is not an acceptance of an offer (unless agreed by both parties). Hyde v Wrench [1840]
2. Consideration
One of the criteria for a contract to be valid is that a Promise has to be supported by Consideration. Consideration is the Benefit received and Detriment suffered by each party. It must be deemed something of 'Value'. Thomas v Thomas (1842)
Consideration can be Executed or Executory -

Executed consideration applies where the promises of the contract are completed immediately such as in the purchase of goods from a store.

Executory consideration applies where the promises of the contract are not completed immediately such as a rental aggreement.

The rules of consideration -
· It must have value but need not be sufficient. - The court is not concerned with the bargain but that some value is given. Chappell v Nestle [1960] AC 87
· It must not be past. - This would be an act that has already been performed so cannot be included by the other party's promise. McArdle [1951] Ch 669
· It must move from the promisee. - Consideration must move from the person whom the promise was made else the agreement cannot be enforced. Tweddle v Atkinson [1861] EWHC QB J57
· Performance of an existing contractual duty is not good consideration. Stilk v Myrick [1809] EWHC KB J58
· Payment of a lesser sum is not valid consideration for a promise to release the debt in full. Pinnel’s Case [1602] 5 Rep, 117
· Promissory estoppel. This can be used to stop a person going back on a promise which is not supported by consideration. This requires that there has been a modification to a pre-existing contract, an unambiguous promise that the promisee does not intend to enforce his legal rights and that it would be inequitable for the promisor to renage on the promise. Central London Property Trust Ltd v High Trees House Ltd [1947]
3. Legal Intent

An agreement is not legally binding as a contract unless there is legal intent on the part of both parties. It is often the case that many agreements are not intended to be legally binding. In law there is a distinction between Domestic Agreements and Commercial Agreements.
· For Domestic or social agreements it is presumed that legal intention does not exist. Balfour v Balfour [1919] The presumption can be rebutted when it can be shown that a legally binding agreement was intended. Merritt v Merritt (1970)
· Commercial agreements are usually enforcable as legally binding contracts. It is presumed that both parties wish to form a legally binding contract. Edwards v Skyways [1964] 1 WLR 249 This presumption can be rebutted, the onus is on the party who claims no legal effect was intended.
4. Discharge of a Contract

Discharge of a contract is where the contract is brought to an end. It can be discharged in the following ways -
· Performance - when both parties have fulfilled their contractual obligations.

· Breach - when one party does not fully perform their contractual obligations they are in breach of contract. The innocent party has the right to bring the contract to an end and seek damages.
· Agreement - if both parties wish to end the contract. There must be Accord (agreement) and Satisfaction (consideration).

· Frustration - when the contract, through no fault of either party is impossible to perform due to a change in circumstances. If found to be Frustrated no party may sue for breach. The Law Reform (Frustrated Contracts) Act 1943 can decide any loss to a party or parties.
Part 2

1. 'A significant defect arising from a lack of care in any detail of a construction project.'

Defects caused during construction projects would be classed as a 'Breach of contract' in relation to defective works. The Breach of contract occurs when one party does not fully perform their contractual obligations, in this case, when something has not been provided in the manner that it should have been. This could be due to poor workmanship, design or materials. A party seeking to bring an action has six years to do so. Bellgrove v Eldridge [1954].
A standard construction contract should contain provisions for dealing with remedy of defective work and often dealt with at the 'snagging' stage during practical completion (PC) or within a 'rectification period/defects liability period (usually 12 months)'. Guidelines state that -
· "at the date of practical completion the work should be complete and free from patent defects;

· PC will be achieved notwithstanding the presence of latent defects, because such defects are by definition not apparent;

· any defects which are not apparent at PC which do become evident during the defects liability period may be addressed in that period;

· discretion usually exists to certify PC when minor work remains to be carried out, although it is possible to insist on completion of all snagging items before PC." (Out-law 2010)
Construction Insurance
To mitigate against the potential losses incurred from Defects the following insurances could be obtained for the contractor.

· "Latent defects insurance

Latent defects insurance (also known as decennial insurance) typically lasts 
for ten years from the original construction of a building. A building owner 
must usually arrange the cover in advance and it typically protects the owner 
against the cost of remedying the structure of a building, due to a defect.

· Professional indemnity insurance

Professional indemnity insurance insures against liability arising from 
professional negligence. This usually includes a contractual liability that is 
equivalent to professional negligence, such as a breach of a contractual 
obligation to exercise reasonable skill, care and diligence when carrying out 
design. Architects, engineers, other professional consultants and a building 
contractor that owes a design responsibility to its employer are usually 
required to maintain such insurance."
(Building, 2018)
2. 'Personal injury arising to an employee during their employment'.

For this statement we need to look at the area of Tort Law, specifically in relation to Negligence and Employers Liability.
A party is liable for negligence when they breach a duty of care to another party. This can be separated as the following elements - duty of care, breach of duty, causation and damages.
An employer has a duty of care to his/her employees. Wilsons & Clyde Co Ltd v English. The employer must provide a safe working environment  Latimer v AEC Ltd. and equipment and materials which are safe and properly maintained.  Knowles v Liverpool County Council.
Health and Safety at Work etc. Act 1974
Employer's Liability (Defective Equipment) Act 1969
Duty of Care

Duty of Care "can roughly be thought of as the responsibility of an individual to not harm others through carelessness." (LawTeacher, 2013).

The duty of care has to be established as a personal liability, joint liability, concurrent liability or vicarious liability with the 'tortfeasor' being held liable.  Donoghue v Stevenson [1932] AC 562,  Lister v Hesley Hall [2001].
It is established using the Caparo Test, comprising three stages - foreseeability,  Palsgraf v Long Island Railroad Co [1928] 248 N.Y. 339., proximity, Alcock v Chief Constable of South Yorkshire Police[1991] UKHL 5 and fairness, Marc Rich & Co v Bishop Rock Marine Co Ltd[1995] UKHL..
Breach of Duty
When the duty of care is established a breach of that duty of care must then be found. In law the 'reasonable man' test can be applied objectively. It must show that reasonable care was not exercised by the tortfeasor. It has to also be shown that the breach took place during the time of employment. Ferguson v John Dawson & Partners (Contractors) Ltd [1976], otherwise considered 'on a frolic'. Hilton v Thomas Burton (Rhodes) Ltd [1961].
Causation
It must be proved that the defendants actions were the cause of the injury, OR that if the action had not occurred then the injury would not have occurred.
Damages
The breach of duty must result in damages to the person to whom the defendant owed a duty of care. An award of damages in tort should restore the injured party to the same position as he would have been in if the tort had not occurred.
Construction Insurance
To mitigate against the potential losses incurred from an Employee's personal injury an Employer's liability insurance in necessary. This is compulsory for employers with a potential fine of £2,500 for every day uninsured. This is covered by the Employers’ Liability (Compulsory Insurance) Act 1969.
Operational protocols can also mitigate against potential issues such as -
· Use of Personal Protection Equipment

· Working at height

· Manual handling

· Specialist equipment training
3. 'Personal injury to a member of the public arising from a construction works'.
For this statement we need to again look at the area of Tort Law, specifically in relation to Negligence and Public Liability/Occupiers Liability.
As prevoiusly stated a party is liable for negligence when they breach a duty of care to another party, in this case a member of the public. The main elements - duty of care, breach of duty, causation and damages still apply.
A landowner or occupier of land (tenant) has a duty of care to anyone who visits the premises. This is covered by the Occupiers Liability Act 1984. A visitor can be a lawful visitor, special visitor or trespasser.

· A lawful visitor defined as one who has express permission to visit, implied permission to visit or a lawful right of entry.

· A special visitor defined as a child (who would be expected to be less careful) Phipps v Rochester Corporation [1955] 1 QB 450 or a skilled worker (who would be expected to have a greater awareness of risks.  General Cleaning Contractors Ltd v Christmas [1953] AC 180.
· Trespassers are defined as someone who goes onto the land without invitation.  Robert Addie & Sons (Collieries) Ltd v Dumbreck [1929] AC 358
Construction Insurance
To mitigate against the potential losses incurred from personal injury to a member of the public Occupiers Liability (or Public Liability) insurance in necessary.
Operational protocols can also mitigate against potential issues such as -
· Warning signage including specific hazard warnings. Note that very obvious risks require no warning.  Staples v West Dorset District Council [1995] 93 LGR 536.
· Use of Personal Protective Equipment when visiting site
· Use of fencing/barriers to keep uninvited visitors off the site.

· Use of CCTV and security.
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