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Email 1 (AC 1.1)
Dear Colleague,
Thank you for sharing your concerns regarding your workload and the focus on employment regulations. I understand your request to commit more time to improving our employees experience, however, our commitment to engaging with employment law is fundamental to ensure that we create a fair and effective workplace.
Employment law safeguards an employees’ rights and ensures fair treatment against discrimination and unfair dismissal. The Employment Relations (Flexible Working) Act 2023 provides employees with the right to request flexible working. In the case of Miss Wilson v. Financial Conduct Authority [2023], the tribunal found that the FCA breached the statutory decision period time limit resulting in compensation.
Employment regulations also provide for a safe working environment, promotes wellbeing and helps to prevent accidents through the Health and Safety at Work Act 1974 by necessitating employers to consider the health, safety and welfare of all employees as far as reasonably practicable.
By actively complying with Employment Law matter we can limit the risk of legal disputes for the Trust that could lead harm, whether that is financial or reputational harm. For example, the case of Union of Shop, Distributive and Allied Workers (USDAW) v Tesco Stores Ltd (2024) we can see the importance of adhering to employment contracts and consultation procedures to minimise risk.
Additional regulations such as the Equality Act 2010 provides for a workplace that is inclusive and free from discrimination and reinforces the importance of equal treatment for all employees, regardless of family status or protected characteristics as seen in Coleman v Attridge Law (2008) where an employee, who was the primary carer for their son felt discriminated against and filed for constructive dismissal.
Finally, the Employment Rights Act 1996 provides protection against unfair dismissal and ensures fair contract terms which are critical in providing a safe working environment.
Although these tasks may appear to be laborious, they are vital in the Trusts legal compliance in maintaining a positive environment for our employees. Your support in these matters, alongside your interest in enhancing the employment experience, are key to providing a fair and effective workplace.
Regards,  
Dear Colleague,
Thank you for email regarding your current workload and time spent managing employment regulations. I understand your wish to focus on employment experience improvements, but we must also focus on Employment Law as this is a fundamental structure and underpins a positive and fair working environment.
Employment regulation exists to ensure that the relationship between employer and employee is underpinned by fairness, transparency, and legal protection (ACAS, 2024). It seeks to prevent exploitation, discrimination, and unsafe working conditions, while empowering employers to manage workforces within a clear legal framework. The CIPD (2023) highlights that adherence to employment law is integral to supporting “good work” and advancing ethical people practices.
Employment regulation can be broken down into key areas. Firstly, it promotes equality and inclusion, as seen in the Equality Act 2010, protecting employees from discrimination based on characteristics such as race, gender, disability, and belief. In Higgs V Farmor’s School [2023] EAT 89, the Employment Tribunal held that employers must not disregard protected beliefs when taking disciplinary action, underscoring how legal compliance also fosters a respectful and inclusive environment.
Regulation also supports job security and procedural fairness. The Employment Rights Act 1996 provides a framework for fair dismissal, redundancy, and disciplinary procedures. McElroy v Cambridge Community Services NHS Trust [2015] illustrated how an unfair dismissal due to inadequate investigation resulted in both reputational and financial consequences for the employer, highlighting the operational importance of legal adherence.
Employment law also safeguards health, safety and wellbeing. The Health and Safety at Work Act 1974 places duty on employers to maintain safe working conditions. In the NHS, staff are routinely exposed to emotional and physical pressures, failure to observe these duties can lead to both legal penalties and staff burnout and attrition (NHS Employers, 2023).
Employment regulation is a strategic enabler, offering a structured approach to people management mitigating risk and encouraging best practice. For example, robust equality practices derived from legal obligations also serve to enhance talent acquisition, retention and engagement (CIPD, 2023).
By addressing legal concerns promptly and competently, we build trust with staff and external stakeholders. The Taylor Review of Modern Working Practices (Nolan, 2017) emphasises the importance of fair and transparent working practices in achieving sustainable, high-performing organisations. Compliance contributes positively to organisational culture and reputation.
In conclusion, employment regulation is not a distraction from good people management but is the basis on which it is built. Investing in compliance helps us create an NHS workforce that is secure, valued, and empowered.
Regards, 

Email 2 (AC 1.2)
Dear Colleague,
I would like to address your query regarding the status of judgments made by the European Court of Justice (ECJ) prior to the UK's departure from the European Union in 2020. This is a complex issue, involving both the European Union (Withdrawal) Act 2018 and subsequent case law, which determine the extent to which these judgments remain relevant.
Under the European Union (Withdrawal) Act 2018, ECJ judgments remain part of UK law. The Act retained all EU law as it stood prior to Brexit, including ECJ case law, unless explicitly altered by domestic legislation. However, this does not mean that EU law automatically applies to UK law as it did when the UK was a Member State. The Act allows UK courts to amend, repeal, or reinterpret EU law post-Brexit.
UK courts are no longer bound by pre-Brexit ECJ judgments. While they must consider them when interpreting retained EU law, they have the flexibility to depart from these rulings if deemed appropriate.
For example, in R Miller v. The Prime Minister (2019), the UKSC reviewed ECJ case law regarding executive powers but ultimately prioritized UK constitutional principles, demonstrating the shift in judicial authority post-Brexit.
Although ECJ rulings can be disregarded, UK courts must do so with caution. In Lipton v BA City Flyer Ltd (2021), the UK court inferred that that the 2018 Act was intended to apply retrospectively, meaning the UK court had more discretion to depart from EU case law.
The Judicial Review and Courts Bill 2021 proposed changes to further limit the influence of ECJ rulings on UK law, aiming to reshape the legal landscape.
In the case of R (Friends of the Earth limited) v. Secretary of State for International Trade (2022), the High Court considered EU state aid rules. While the previous ECJ ruling was not binding, the court referred to it, indicating that ECJ decisions still hold persuasive value.
In conclusion, pre-Brexit ECJ judgments are part of UK law as retained EU law but are no longer binding. UK courts must consider them but have the flexibility to diverge as new legislation and case law evolve. The UK legal system continues to adapt post-Brexit, and future reforms may further diminish the influence of ECJ rulings.
Regards,
Dear Colleague,
Thank you for your question regarding the continuing relevance of European Court of Justice (ECJ) decision in UK employment law following Brexit. Much of our employment framework, including working time, equality, and transfers of undertaking (TUPE), is heavily influenced by EU directives and the ECJ’s interpretative role (Barnard, 2013).
The UK’s exit from the EU was formalised under the European Union (Withdrawal) Act 2018, later amended by the European Union (Withdrawal) Act 2020. These Acts created a new category of domestic law referred to as “retained EU law” incorporating existing EU-Derived legislation and case law as it stood at the end of the transition period of 31 December 2020 (Syrpis, 2022).
Under the Withdrawal Act, pre-Brexit ECJ decisions remain binding on UK courts and tribunals below the Supreme Court and Court of Appeal. This continuity was essential to maintain consistency in the interpretation of rights such as annual leave, equal pay, and part-time worker protections (Ewing, 2021).
Post-Brexit ECJ judgments are no longer binding, but UK courts may have regard to them when interpreting retained EU law, particularly where gaps exist (Vajda, 2021). This discretionary power ensures a degree of legal evolution whilst still allowing the UK to follow its own path.
The Supreme Court and Court of Appeal can depart from retained EU case law if they consider it “right to do so”, applying the 1966 Practice Statement (First, 2024). This power reflects the UK’s post-Brexit legal sovereignty but is expected to be used sparingly, especially in areas where consistency is vital for public sector employees like the NHS (Hinks, n.d.).
In Lipton v BA City Flyer Ltd (2021), the UK court inferred that that the 2018 Act was intended to apply retrospectively, meaning the UK court had more discretion to depart from EU case law.
The Judicial Review and Courts Bill 2021 proposed changes to further limit the influence of ECJ rulings on UK law, aiming to reshape the legal landscape.
In the case of R (Friends of the Earth limited) v. Secretary of State for International Trade (2022), the High Court considered EU state aid rules. While the previous ECJ ruling was not binding, the court referred to it, indicating that ECJ decisions still hold persuasive value.
In conclusion, pre-Brexit ECJ judgments are part of UK law as retained EU law but are no longer binding. UK courts must consider them but have the flexibility to diverge as new legislation and case law evolve. The UK legal system continues to adapt post-Brexit, and future reforms may further diminish the influence of ECJ rulings.
Regards,

Email 3 (AC 2.1) 
Dear Colleague,
Following you request for advice on when it may be appropriate to specify in a job description the requirements that the position must be carried out by a specific gender, I wanted to reach out to you to provide some clarification based on certain principles of discrimination law.
Under the Equality Act 2010 recruitment should be gender neutral. Employers cannot directly discriminate through the specification of gender unless there is a genuine occupational requirement or GOR (Equality Act 2010, s.9). I have provided examples of where this may be applied.
Authenticity may be applied to the creative industry where a specific gender is required for a particular role, for example, casting a female actor to portray a female historical figure (Equality Act 2010, s.9(1)(a)). 
In healthcare or personal care positions, where gender may be necessary out of respect, Privacy/Sensitivity can be applied (Equality Act 2010, s9(1)(b)). An example of this is Donnelly v PQ (2023) where a male carer to a disabled woman was dismissed during their extended probationary period. The tribunal held that PQ had a legitimate reason under a GOR.
In rare cases, gender may be specified for roles that form part of a specific cultural or religious practice (Equality Act 2010, s.9(1)).
Gender cannot be specified for general office or administrative roles unless there is a clear, job-related need or for roles where gender does not influence the performance of the role, such as customer facing or administrative roles.
We must always ensure that any gender-specific requirement is proportionate and directly related to the role as excessive reliance on these criteria could lead to discrimination claims.
If you would like any further support, please contact me before making any commitments.

Regards
Dear Colleague, 
Thank you for your query regarding the legality of gender-based roles. This area of employment law is governed by the Equality Act 2010, which protects individuals from discrimination based on nine protected characteristics, including sex (s.4). Any departure from the general principle of equal treatment must be justified under the limited exceptions outlined in the legislation.
Advertising a role as specific gender would be considered direct discrimination, prohibited under section 13 of the Act. However, S9.1 introduces the concept of occupational requirement, which can lawfully allow such a restriction if three conditions are met:
1. The requirement relates to the genuine nature of the work;
2. It pursues a legitimate aim (e.g. privacy, dignity, safeguarding); and
3. It is a proportionate means of achieving that aim.
The legal test is narrow and applied by tribunals (Taylor and Emir, 2019). An example in a healthcare or personal care setting is Donnelly v PQ (2023) where a male carer to a disabled woman was dismissed during their extended probationary period. The tribunal held that PQ had a legitimate reason under a GOR.
In the NHS, scenarios may arise where a gender-specific requirement could be justified, for example, when a patient requests same-sex care for religious or cultural reasons, particularly in personal care setting. In this situation, the Trust may cite the patient’s dignity and wellbeing as the legitimate aim. However, this justification must be evidenced and clearly linked to the job’s specific duties (Daniels, 2022).
An alternative example would be Fhima v Travel Jigsaw Ltd (2013). An employer sought to justify the rejection of a female candidate for a sales role on the basis that the role involved significant travel to the Middle East, where, it was argued, local customs made it inappropriate for women to engage in business negotiations. The tribunal rejected this justification, stating that stereotyping or accommodating discriminatory customer preferences could not amount to a legitimate occupational requirement.
To lawfully apply an occupational requirement based on gender, I recommend:
· Conducting a detailed job analysis to identify where gender is truly intrinsic to the role.
· Documenting the legitimate aim (e.g. cultural sensitivity, safeguarding).
· Exploring whether there is a less discriminatory alternative.
· Ensuring objective evidence supports the decision, such as patient feedback, religious requirements, or safeguarding concerns.
It is essential that any condition is clearly stated in the job advertisement and explained in the person specification. Misuse of this exception can expose the trust to legal claims and reputational damage (Walsh, 2024).
Ultimately, while occupational requirements based on sex are lawful in specific contexts, they must be approached with care, transparency, and justification. 
Regards,

Email 4 (AC 2.2)
Dear Colleague, 
Following your request to increase the grading for two male health care assistants (HCA) from an A Grade to B Grade I thought it would be prudent to review the legalities surrounding equal pay in relation to the Equality Act 2010.
Section 79 of the Equality Act 2010 stipulates that men and woman performing equal work or work of equal value must receive the same renumeration unless there is an objective justification for a difference (Equality Act, 2010). This applies to all employees, including the HCA’s, and prohibits gender discrimination in relation to pay.
The Equal Pay Act 1970 merged with the Equality Act 2010 and established the requirement for equal pay in comparable roles. A recent Employment Tribunal case involving 3,500 predominantly female employees at Next Retail Ltd ruled in 2024 that their roles were of equal value to those of predominantly male warehouse staff and that Next had insufficient justification for the pay disparity (Thandi and others v. Next Retail Ltd., (2024)).
There are 3 main areas that we must address before any changes can take place:
Evaluate the work of the male HCA’s. If the work is of a comparable nature to their female colleagues, an upgrade for the male employees without a clear distinction could lead to claims of unequal pay.
Our pay grades are based on an objective criteria including skills and experience and this is applied constantly regardless of gender. The decision to promote two male HCA’s over female HCA’s that perform the same or similar duties could risk an unequal treatment claim. The case of Lockwood v. Department for Work and Pensions (2013) the court dealt with the issue of equal pay claims arising from pay disparities between employees of different gender performing work of equal value.
Finally, we must address any legal risks that may arise from any pay disparity between male and female HCA’s performing equal work as this could lead to tribunal claims.
In light of the above, before approving any upgrades I would recommend reviewing the roles and responsibilities of the male HCA’s compared to their female colleagues and also ensuring that the upgrade is consistent with our current polices.
If no legal risks are discovered, then the upgrades can proceed. However, we will continue to review these changes for potential equal pay or indirect discrimination issues.
Sincerely
Dear Colleague,
Thank you for your email regarding the proposed regrading of two male Health Care Assistants (HCAs) from Grade A to B. I understand the intent, but it is critical to ensure that this decision aligns with employment law, particularly the Equality Act 2010, which governs both equal pay and non-discrimination in the workplace.
Under the Equality Act 2010, men and women are entitled to equal pay for “like work”, “work related as equivalent”, or “work of equal value”. As 80% of the Trust’s HCA workforce are women, any decision that disproportionately benefits make staff may give rise to indirect sex discrimination, particularly if it cannot be objectively justified (Taylor and Emir, 2019).
Indirect discrimination occurs where a provision, criterion or practice (PCP), such as selectively upgrading, puts one group at a disadvantage compared to another, unless it is a proportionate means of achieving a legitimate aim (s.19, Equality Act 2010). As highlighted by Walsh (2024), decisions related to pay must be transparently linked to a legitimate organisational need and applied consistently to avoid potential Employment Tribunal claims.
The Equal Pay Act 1970 merged with the Equality Act 2010 and established the requirement for equal pay in comparable roles. An Employment Tribunal case involving 3,500 predominantly female employees at Next Retail Ltd ruled in 2024 that their roles were of equal value to those of predominantly male warehouse staff and that Next had insufficient justification for the pay disparity (Thandi and others v. Next Retail Ltd., (2024)). The justification of market forces for pay differentials was dismissed due to lack of substantive evidence (Herbet Smith Freehills | Global law firm, 2024).
As an NHS Trust, you are bound by the Public Sector Equality Duty (a legal obligation to have due regard to the need to eliminate discrimination and advance equality of opportunity). Public bodies must consider the implications of employment decisions on protected groups and ensure equitable treatment across staff populations (Daniels, 2022).
Grades are based on an objective criterion, applied regardless of gender. The decision to promote two male HCA’s above others that perform the same or similar duties could risk an unequal treatment claim. The case of Lockwood v. Department for Work and Pensions (2013) saw the issue of equal pay claims arising from pay disparities between employees of different gender performing work of equal value.
I recommend undertaking a job evaluation using a structured and gender-neutral framework to determine whether the two roles merit a higher grade. If new or additional responsibilities justify an upgrade, the opportunity to apply should be communicated to all HCAs in line with Practice (CIPD, 2023).
This ensures fairness, reduces the risk of litigation, and promotes a culture of inclusivity and procedural justice.
Regards, 

Email 5 (AC 3.1)    
Dear Colleague, 
I am sorry to hear about your concerns regarding your radiographer’s departure and a potential constructive dismissal claim due to their recent changes to their working hours. I hope that the below information regarding relevant legal principles will be of assistance to you.
For a constructive dismissal claim, the onus is on the employee to prove that they have resigned from a position due a breach of their employment contract. For the claim to be successful, the breach must be significant enough to undermine the employment relationship and force the employee to resign as in Hinds v Mitie Ltd (2024) where a pregnant employee received discriminatory treatment during their pregnancy, maternity leave and return to work.
A breach of contract may occur if an employee's working hours are changed without their consent, particularly if those hours were agreed upon at the beginning of their employment and were a significant term in the employment contract as seen in Carmichael v National Power PLC (2000).
There could be a substantial breach of contract and therefore a case for constructive dismissal if the change in working hours significantly affects the employment terms that makes the employee’s position untenable or forces them to resign. For the breach to be justified though, it must undermine the core elements of the contract and disrupt the employee’s working conditions, making this a serious breach.
Finally, it is possible to defend a constructive dismissal claim the employer can provide evidence that the change of hours was reasonable or in line with any contractual clause covering flexibility. If the change falls within the parameters of the flexibility clause, then a successful defence of a constructive dismissal case is likely (Cable & Wireless plc v. Muscat [2006]).
A claim for constructive dismissal by the employee must be submitted within three months less 1 day from the date of their resignation (Employment Rights Act 1996). However, in Dr Paul Leaney v Loughborough University (2023) the gap between the breach and the resignation can also impact the successfulness of a case if the employee continues their employment for a significant period following the breach.
I would recommend reviewing the contract of employment to determine if there was a flexibility clause regarding working hours to identify if a breach took place. We would also need to confirm that the radiographer’s resignation date is within the specified time limit for filing a claim.
Please reach out should you require further information.
Regards, 

Dear Colleague, 
I am sorry to hear about your concerns regarding your radiographer’s departure and a potential constructive dismissal claim due to their changes of working hours. I hope this information regarding relevant legal principles will be of assistance to you.
Constructive dismissal arises where an employee resigns in response to a fundamental breach of contract by the employer. Under the Employment Rights Act 1996, this includes any conduct by the employer that effectively forces the employee to resign (Taylor and Emir, 2019). A breach can be either of an express contractual term or of an implied term of mutual trust and confidence. The latter is often cited when an employer’s conduct makes continued employment untenable (Daniels, 2022).
Changes to working hours may amount to a breach, particularly if they are imposed unilaterally without consultation or contractual agreement. The key test is whether the change represents a fundamental variation of the employment contract.
A breach of contract may occur if an employee's working hours are changed without their consent, particularly if those hours were agreed upon at the beginning of their employment and were a significant term in the employment contract as seen in Carmichael v National Power PLC (2000). Similarly, in Robinson v Tescom Corporation [2008] the Employment Tribunal held that significant and imposed changes to working patterns constituted a repudiatory breach.
If the Radiographer’s contract did not contain a flexibility cause allowing for a variation of hours, or if the clause was used unreasonably, this could amount to a constructive dismissal. However, for the claim to succeed, the employee must show that the breach was serious enough to justify resignation and that they resigned promptly in response to the breach. 
Claims for constructive dismissal must be submitted within three months less 1 day from the date of their resignation (Employment Rights Act 1996). However, in Dr Paul Leaney v Loughborough University (2023) the gap between the breach and the resignation can also impact the successfulness of a case if the employee continues their employment for a significant period following the breach.
This period can be extended if the claimant engages in ACAS Early Conciliation, which can pause the clock for up to six weeks (ACAS, 2024). If the individual fails to present the claim within this window, it will usually be deemed “out of time”, unless the Tribunal concludes it was not reasonably practicable to do so earlier.
I would advise reviewing the employee’s contract and resignation correspondence to assess the facts and whether reasonable consultation occurred.
Regards, 

Email 6 (AC 3.2)
Dear Colleague,
I understand that there are plans to make fifty posts redundant as a direct result of the planned reorganisation of your directorate. I thought it would be prudent to review the legal considerations of this action especially as a number of these positions will be through compulsory redundancies.
I understand the urgency to move forward with this action, but it is essential that we follow the legal process regarding redundancies to remove the potential risks to the Trust. 
UK Law states that a redundancy may occur when a position is eliminated due to restructuring or cost-cutting and employees must receive a fair and transparent process, as stated in the Employment Rights Act 1996. 
It is necessary to provide both collective and individual consultations for all employees. Collective consultation with employee representatives or trade unions must take place and we must inform the Secretary of State of Trade and Industry via the HR1 form. This will provide employees the opportunity to raise concerns, receive information and suggest alternatives. Failure to engage in this process would be detrimental to the Trust through a protective award (compensation).
Individual consultation must also take place with all employees at risk to provide opportunity to understand the reasons for their selection and discuss their views. You would also discuss alternatives to redundancy such as redeployment, retraining or adjusted working hours.
A 30-day consultation period is required before issuing any dismissal notices due to the number of employees affected (Trade Unions and Labour Relations (Consolidation) Act 1992). We must ensure that 30 days have passed to avoid issues as seen in Lydden v. Smith (2004) IRLR 572.
Regarding your request to remove the poorest performing individuals, I would like to consider the potential risks this may open up in regard to unfair dismissal. The redundancy selection criteria must be objective, fair and non-discriminatory. By dismissing the lowest performers without adequate consultation, we may be subject to legal challenges if the process is no seen to be fair and transparent.
In summary, I understand the need to move quickly, but it is crucial that the proper process is followed, including consultation with a fair selection process, and recommend reviewing your proposed approach to fully comply with all current legislation.
Regards
Dear Colleague, 
Thank you for your enquiry regarding the proposed reorganisation and reduction of posts in your directorate. While the Trust’s operational needs are important, redundancy exercises are heavily regulated under Employment Law. Acting quickly or without due process, particularly in relation to consultation and fair selection, risks both legal claims and reputational damage.
The Employment Rights Act 1996 defines redundancy as a dismissal attributable to the closure of the business or workplace, or a diminished requirement for employees to carry out work of a particular kind. The scenario you have described falls within this statutory definition, especially where functions are being streamlined or removed.
For a fair redundancy dismissal, employers must demonstrate a genuine redundancy situation and follow a fair procedure. A critical component of this is applying objective, consistent and non-discriminatory selection criteria. Targeting perceived “poor performers” could be considered unlawful if not based on robust and evidence-based assessments (Daniels, 2022). The courts have consistently held that selection must be transparent and verifiable. In Williams v Compare Maxam Ltd [1982], the EAT outlined procedural fairness principles that continue to guide tribunals today, including the duty to consult with affected staff and trade unions, and to consider alternatives to redundancy (Taylor and Emir, 2019).
When proposing the dismissal of 20 or more employees within a 90-day period at one establishment, the Trust has a statutory duty to engage in collective consultation under the Trade Union and Labour Relations (Consolidation) Act 1992 (TULRCA). If the proposed redundancies number between 20 and 99, consultation must commence at least 30 days before the first dismissal. The Employment Rights Bill is currently under review and will see changes to this information including the definition of one establishment and numbers of proposed redundancies. Failure to comply may lead to a protective aware of up to 90 days’ gross pay per affected employee as seen in UK Coal Mining Ltd v NUM [2008].
Additionally, you must notify the Secretary of State using Form HR1. Failure to do so can constitute a criminal offence (TULRCA 1992). This notification should occur in parallel with the start of collective consultation.
The ACAS Code of Practice on handing redundancies underscores the importance of early, meaningful, and compassionate consultation (ACAS, 2020). Where the consultation obligations are not triggers (e.g., fewer than 20 redundancies), individual consultation remains a legal and ethical necessity. Staff morale, psychological safety, and trust in leadership can all be severely impacted by poorly handled redundancy processes (Armstrong and Taylor, 2020)
I recommend a collaborative approach including unions, clear communication, and a well-documented selection process.
Regards, 

Email 7 (AC 3.3)   
Dear Colleague
Regarding your request on the Collective Redundancies and Transfer of Undertakings (Protection of Employment) (Amendment) Regulations 2014 (TUPE) and employee rights in the proposed pharmacy merger, here are key factors to consider.
TUPE regulations aim to protect the employee’s rights when they transfer between businesses or services. A transfer falls under two definitions (but are not mutually exclusive). These are a change of service provision or the transfer of an economic entity that retains its identity, which this would be.
The main points to apply for this are:
1. The employees would automatically transfer to the new employer under the same terms and conditions of employment, including salary, benefits and accrued holiday entitlement. These cannot be altered without agreement without risk, as seen in Taylor v. Connex South Eastern Ltd (2000). 
2. Employees have the right to object to the transfer and therefore their contract will be deemed to have been terminated by the original employer. This is rare and occurs when an employee feels their employment will change significantly.
3. The dismissal of transferred employees cannot be purely related to the transfer and require valid reasons such as economic, technical or organisational changes. This protection extends to preventing unfair dismissal claims.
4. Both Trusts must consult with employee representatives or Trade Unions. Failure to do this may results in legal claims (I lab Facilities v. Metcalfe and other (2013)) if the consultation does not take place or is insufficient. Following the 2014 Regulations, employers can consult with employees directly if fewer than 10 employees are affected. During this period, information provided must include:
i. That a transfer is to take place
ii. The reason for the transfer and its expected date
iii. The implications for the employee
iv. The measures that the employer expects to take in relation to the employees
v. The measures that the transferee expects to take in relation to the employees.
5. If a Collective Agreement with Trade Unions exist, these will need to be honoured as they will continue after the TUPE unless they are renegotiated. This is to ensure that the employee’s collective bargaining rights are protected.
6. Occupational Pension schemes do not transfer. However, if an employee has a contractual obligation with an existing pension scheme of the employee’s choice, this will transfer. Employees may face a change to their pension scheme unless protected. 
In conclusion, TUPE legislation aims to protect all employees during a merger, preserving their rights under the same terms and conditions. I would urge that both Trusts engage in early discussion with the employees to provide a full consultation as this will ensure compliance with current legislation.
Regards, 
Dear Colleague,
Thank you for your request for advice regarding employee rights under the Transfer of Undertakings (Protection of Employment) (amended) 2014. Given your proposed merger with the neighbouring trust to create a centralised pharmacy service, TUPE will likely be applicable, as it involves a transfer of services from one entity to another.
TUPE is intended to protect employees when the business (or part of) in which they work transfers to a new employer. This includes ensuring that employees are not dismissed or disadvantaged because of the transfer (Taylor and Amir, 2019). In NHS settings, that can apply both to business transfers and service provision changes (SPC’s), such as outsourcing or reorganisation, where a specific function or group of employees continue to perform the same work after the change (The Royal College of Nursing, 2015).
Employees assigned to the process will automatically become employees of our Trust, on their existing terms and conditions, with continuity of employment preserved (Regulation 4, TUPE 2026). This includes all contractual rights, such as pay, hours, holidays and notice periods. Taylor v. Connex South Eastern Ltd (2000) highlighted that terms cannot be altered without agreement without risk.
Dismissals arising directly from the transfer are considered automatically unfair unless there is an economic, technical or organisational (ETO) reason entailing changes in the workforce (Regulation 7). Litster v. Forth Dry Dock and Engineering Co Ltd [1989], highlighted that dismissals made to avoid transferring liabilities were ruled invalid. NHS employers must ensure that any restructuring or redundancies following a TUPE transfer have a genuine operational need and carried out fairly.
Employers are legally obliged to inform and consult with recognised trade unions or elected representatives about the transfer (Regulation 13). Information must be provided before the transfer to allow for consultation, including the date, reasons for transfer, legal and social implications, and any envisaged measures. Failure to consult can leave to protective awards of up to 13 weeks’ gross pay per affected employee (I lab Facilities v. Metcalfe and other (2013).
It is worth noting that unilateral changes to employee contracts post-transfer are unlawful if the sole or principal reason is the transfer itself, even with employee consent (Astra Emir, 2022). The case of The Manchester College v Hazel & Anor [2013] confirmed that harmonising terms to solely align with existing staff contracts is not a valid reason under TUPE.
I recommend early engagement with stakeholders, including HR, legal advisors, and union representatives, and conducting details due diligence to identify all affected employees and contractual obligations (Armstrong & Taylor, 2020), to support a smooth transition and minimise risk.
Regards,

Email 8 (AC 4.1)
Dear Colleague,
Following your recent request for guidance on the regulatory requirements for calculating holiday pay for the casual nursing bank staff I wanted to provide you with a detailed response to ensure fair treatment that was in accordance with UK legislation.
The Working Time Regulations 1998 (WTR) is a statutory law covering aspects of employment including the maximum weekly working hours, rest during the working day, special arrangements regarding emergencies, specific young worker rights and holiday entitlement.
All workers have the right to ‘statutory annual leave’ regardless of them being full time, part time, or under a zero-hour contract. The number of days they accrue vary on the number of days or hours they work and any additional agreements in place with their employer.
All workers are entitled to a minimum of 5.6 weeks of paid annual leave and is extended to casual employees providing they meet the definition of a “worker” under employment law (Torith Ltd v. Flynn (2002))
Workers with irregular hours we must review their average earnings over a specific period (either 52 weeks, or full employment period if under 1 year). Payments that vary according to the workers schedule (shift premiums) should be included in the calculation of holiday pay as determined in Lock v. British Gas Trading Ltd (2014). Therefore, we must consider all worked shifts, and any additional pay received when making the calculation.
Starting 1 April 2024, employees will accrue holidays at 12.07% (based on the statutory minimum holiday entitlement of 5.6 weeks) of their hours worked per pay period, rounded to the nearest 30 minutes. Ensure discussions with employees whose leave year started before this date takes place.
To ensure fair and lawful calculations you should maintain accurate records of each worker’s shifts, including the hourly or daily rates as well as any shift premiums or overtime. We must ensure that all calculations are based on factual, historical data. 
King v. Sash Windows Ltd (2017) strengthened the case that holiday pay should include all renumeration that forms part of a worker’s regular pay unless deemed as a “one-off” or “exceptional circumstance”, therefore reflecting a worker’s usual earnings, and not just their basic hourly rate.
Should you have any further questions, please contact me,
Regards
Dear Colleague,
Thank you for your query regarding the calculation of holiday pay for nurse bank staff employed on a casual basis within your department. Ensuring holiday pay is fair and legally compliant is crucial, particularly following recent developments in UK case law and updated regulatory guidance.
Under the Working Time Regulations 1998 (WTR 1998), all workers – including casual and bank staff – are entitled to a minimum of 5.6 weeks paid annual leave each year 9Tayor and Amir, 2019). This includes those without fixed hours, provided they qualify as “workers” under Section 230(3) of the Employment Rights Act 1996 (Torith Ltd v. Flynn (2002)). The NHS engages bank workers under “worker” contracts rather than full employment contracts, therefore falling within the scope of WTR.
For those working irregular hours or on a zero-hours basis, Regulation 16 of the WTR 1998 provides that holiday pay should reflect what the individual would have earned had they been working. Harpur Trust v Brazel [2022] held that part-year workers must receive holiday pay based on their average weekly earnings, without pro-rating based on the number of weeks worked. 
Starting 1 April 2024, employees will accrue holidays at 12.07% (based on the statutory minimum holiday entitlement of 5.6 weeks) of their hours worked per pay period, rounded to the nearest 30 minutes. Ensure discussions with employees whose leave year started before this date takes place.
To comply with the legal standard of “normal renumeration”, case law such as Lock v. British Gas Trading Ltd (2014) established that holiday pay must include not only base pay but also regular additional payments, such as overtime, shift premiums, and bonuses if these form part of the worker’s normal pay patterns. This has direct implications for NHS bank staff, who often receive enhancements for night shifts or weekend work (NHS Employers,org, 2023).
To ensure lawful holiday pay, the Trust should calculate an individual’s average earnings over the preceding 52 weeks, excluding weeks in which no work has been completed. This average should then be used to determine holiday pay for each week of leave taken. Given the Harper Trust ruling, it is also advisable to avoid paying rolled-up holiday pay (i.e., including holiday pay in hourly rates), which is generally considered unlawful unless clearly separated and calculated correctly (ACAS, 2024).
It is recommended that current practices are audited to ensure that bank staff receive holiday pay that reflects their actual earnings and working patterns (including hourly or daily rates as well as any shift premiums or overtime). Transparent communications and accurate record-keeping will also help mitigate the risk of legal claims for underpayment.
Regards,

Email 9 (AC 4.2)
Dear Colleague, 
In response to your inquiry regarding the difference between maternity leave and shared parental leave (SPL), here is an overview of these two types of leave and a summary of four key differences in eligibility, duration, flexibility, and pay entitlements.
There are two qualifying criteria for statutory maternity pay and you will be classed as an employee providing you meet both:
· You have been working continuously for 26 weeks for the same employer before your ‘qualifying week’
· You earned at least £123 a week on average for 8 weeks before your 'qualifying week’ (£125 from 6 April 2025).

1. Eligibility and Entitlement
· Women are entitled to up to 52 weeks of maternity leave under the Employment Rights Act 1996, divided into 26 weeks of Ordinary Maternity Leave and 26 weeks of Additional Maternity Leave. The first 39 weeks may be paid based on eligibility.
· Shared Parental Leave allows both parents to share up to 50 weeks of leave and 37 weeks of pay after childbirth or adoption, with the option to take it concurrently or separately for greater flexibility. (ACAS, 2022)
2. Duration and Flexibility
· Maternity leave is non-transferable and is purely for the mother for the purpose of childbirth and beyond. The aim is to support the recovery from childbirth and provide bonding time.
· SPL has increased flexibility allowing both parents to take leave as stated above. The leave must be taken within one year of the child’s birth or adoption.
3. Pay During Leave
· Statutory maternity pay is available for up to 39 weeks, with the first 6 weeks paid at 90% of the average weekly earnings, and the remaining 33 weeks paid at £184.03 per week (£187.18 from 6 April 2025) or 90% of your weekly earnings (whichever is lower).
· The pay for SPL is Statutory Shared Parental Pay (ShPP). This is capped for up to 37 weeks. The first 6 weeks are paid at £156.66 per week, or 90% of the parents average weekly earnings, whichever is lower (Gov.UK, 2024).
4. Recent developments	
· The case of Ali v Capita Customer Management Ltd (2019) found that it was not unlawful to for men to be paid less on shared parental leave than women on maternity leave and is not unlawful direct sex discrimination. 
This information may assist with decisions about maternity or shared parental leave. Note that a minimum of 2 weeks leave is required following the birth of a child, and maternity pay remains unchanged regardless of multiple births, such as twins.
Regards, 

Email 10 (AC 4.3)
Dear Colleague, 
Thank you for bringing the letter from the new administrative officer requesting flexible working to my attention. I understand your concerns regarding this request, particularly in relation to additional requests from other members of the team and how this may impact on the effectiveness in the quality of the service the team provide.
Under the Employment Rights Act 1996 and the Flexible Working Regulations 2014, all employees have the legal right to make a flexible working request from day one of employment, providing that they are an employee and have not made two flexible working requests during the last 12 months. Previously, employees must have completed at least 26 weeks employment before making a request for flexible working, which was limited to one request per 12 months period (ACAS, 2024).
Although the right to request exists, it does not guarantee that the request will be permitted, however, we must give the request consideration and provide a response within 2 months. A refusal to allow the arrangement must be based on specific, valid reasons such as the needs of the business, cost implications, or the inability to reorganise work, inability to recruit, detrimental impacts on quality or performance or planned changes (Employment Rights Act 1996).
Rejecting the request based on your current assumptions would not be sufficient reason and the Equality Act 2010 also supports the importance of considering flexible working requests if they are linked to the employee’s personal circumstances and could lead to indirect discrimination if not managed properly such as Thompson v. Scancrown [2019].
In Morsing v. Howden Joinery Group plc [2024], the tribunal backed the manager's concerns about increased remote work affecting quality and customer demand. The manager argued that more office presence would enhance response times and collaboration. This case highlights the need to balance employee preferences with organizational requirements, justifying the rejection of the request.
If the role requires office presence, you may refuse but must give valid reasons and time for consideration. In Webster v. Princes Soft Drinks [2005], the tribunal noted that employers should bear some costs and inefficiencies to improve family-friendly policies.
Given the range of legal cases, I would suggest additional investigation and discussion around the administrative officer’s role and any potential impact on the team. A compromise around a hybrid working model for a trial period may be explored further.
I look forward to hearing from you, 
Regards, 
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