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Explain the purpose of employment law and outline the role played by the tribunal and courts system in enforcing employment law.

According to Daniels (2019) the main purpose of employment law is to regulate the relationship between employers and employees, ensuring a good balance and that laws do not lean in favor or give more power to any one side, this is important to protect both parties and make sure that neither one exploits the other. Employment law contributes to ensuring a fair environment when it comes to things such as recruitment or dismissal, it is also worth noting that without employment law, trade unions would be limited in how they can help employees.  Employment law is a vast area and something which is continuously being reviewed and updated as legislation changes to reflect tends, politics and the working environment.  Most UK employment law comes from statutes passed by parliament such as the ‘Employment Act 2002’ or statutory regulations issued under certain acts, some regulations come from common law and the doctrine of precedents whereby legal decisions made by judges and courts are bound by decisions made previously, (Taylor and Wilkinson 2016).

HR professionals need to have a good understanding of employment law and how the employment tribunal systems work. The process can be very lengthy and costly to employers and by following and staying up to date with current legislation the likely hood of having claims brought against them can be reduced. According to CIPD (2021) most cases relating to employment law go through the civil court, however certain cases will go through the criminal court which can occur with health and safety related issues for example. Employment tribunals were originally called industrial tribunals and originally dealt with industrial training but are now used for a vast variety or cases, these are different to civil courts as they are seen as slightly more informal with the claimant nearly always being the employee or ex-employee, (Law Commission 2018).

Before a claimant (employee, ex-employee or worker) can take a claim to an employment tribunal, they must first go through ACAS early conciliation whereby ACAS contacts the employer and attempts to agree a settlement out of court, this is free. If this is unsuccessful then the claimant can move on to the employment tribunal, (ACAS 2020). To make a claim to the employment tribunals, an ET1 form which includes the details of the claim must be completed within a set time period, usually this must be within three months however there are certain exceptions for example if the claim relates to redundancy pay, equal pay or dismissal the time frame is extended to six months. Once the ET1 form is received a copy is sent to the employer along with an ET3 form which is used to confirm information and outline the defense to the claim in question, the case is then listed after 28 days. Both parties then gather evidence and documents so that by the next stage of the process all information is received and no new information is brough in at the hearing stage. 

The next stage of the tribunal process is the preliminary hearing, whereby things can be addressed before the full hearing. This can be used to clarify information. Some claims are settled before the hearing either by ACAS conciliation, judicial mediation or the claimant can withdraw the claim at any stage. At the hearing stage all evidence is presented, and witness statements are heard by the employment tribunal and then a judgement made, the verdict is reached by the majority and does not need to be unanimous. If either party is not satisfied with the outcome, they can ask for the tribunal to review which must be within 14 days and for legitimate reasons, this is always carried out by the same judge and therefor the decision is unlikely to change. The alternative option is an appeal can be made to the Employment Appeal Tribunal and this is then listed for preliminary hearing where it is determined if there are grounds for appeal and if there are both parties then prepare for a full appeal hearing (Daniels 2019). 


Summarise the main principles of discrimination law in relation to recruitment and selection and explain how contracts of employment are established.

The equality act 2010 outlines the 9 protected characteristics which are grounds on which discrimination can occur, these are age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex, sexual orientation (GOV UK, 2010). Discrimination can be split into direct and indirect. Direct discrimination during the recruitment process happens when an employer does not hire an individual purely on the grounds of a protected characteristic, this is unlawful. There are some exceptions to this such as if a particular job requires a particular ethnicity for example actors cast for certain roles, (Taylor and Wilkinson 2016). Indirect discrimination occurs when an employer has a rule that has an adverse effect on more people who have a protected characteristic than people who do not have said protected characteristic. This can occur commonly with age, whereby a job requires many years of experience before a candidate is considered for the role meaning that fewer young people will meet the criteria to apply. An employer can justify this if it has a legitimate business aim that requires these specific criteria.  

Associative discrimination happens when an individual is treated less favorably because of someone else’s protected characteristic, (Perry 2019). An example of this during the recruitment process could be where an employer does not hire a mother who has a disabled son/daughter. Perceptive discrimination occurs when an individual is treated less favorable because they are wrongly perceived to have one of the protected characteristics when in fact they do not, (ACAS 2021). An example of this during the recruitment process could be not interviewing an applicant with an Arabic name because they are wrongly perceived as being a Muslim.  The equality act also allows employers to discriminate positively in favor of underrepresented groups during the recruitment process if all candidates are equally suitable for the role. For example, if a department has all male employees and no females, the employer could select a female interviewee over a male simply because she was female. 

Employment contracts are essential as they define the way in which an employee and employer have agreed to work together and outline what is expected in terms of behavior and conduct. A contract of employment does not necessarily have to be in writing and can be done verbally however this is not preferable, there are five conditions for an employment contract, an unconditional offer, an unconditional acceptance of the offer, an intention to form a legal relationship, consideration and certainty, (Taylor and Wilkinson 2016). 

According to ACAS (2021) an employer must legally provide anyone who is classed as an employee with a written statement of employment particulars which includes Specific terms agreed in writing also known as express terms such as pay and working hours, employment law, implied terms which covers the obvious and expected behavior and incorporated terms which may include information from other company documents such as policies or handbooks. 

When establishing a contract of employment, it is important to establish employment status as this determines whether the contract is a ‘contract of service’ which is usually an employee or a ‘contract for service’ which usually applies to self-employed or contractors or ‘workers’ which can be harder to define and often falls somewhere between the two. The rights of individuals is affected by this for example workers are entitled to minimum wage. If this is not correct it can cause legal complications for example the recent uber case whereby it was found that uber drivers were classed as workers and not self employed and therefore entitled to minimum wage and holiday pay, (Russon 2021). 




An organisation is planning a major reorganisation which will involve moving some staff to other sites and outsourcing a major function to a sub-contractor. 
(a) Outline when and how contracts can be changed lawfully 
(b) Briefly explain the main requirements of redundancy law
(c) Summarise the main requirements of the law on business transfers.


According to Taylor and Wilkinson (2016) an employer is not permitted to change contracts of employment without the agreement of the employee, it is however, acknowledged that on occasion updates and changes may need to be made. A contract may only be changed if the employee agrees to the change, if the contract includes flexibility clauses for changes or if employee representatives such as unions agree to the change, (ACAS 2021). Often employers must hold consultations with employees on changes to be made, this can be beneficial for both parties as it gives an opportunity to outline why and how changes will be made and both sides can come to a mutual agreement. Daniels (2019) notes that a representative is required if the proposed changes affect more than 20 employees but less than 99, and consultation must last 30 days, if there are more employees than this that are affected the period must be at least 45 days.  If an employee does not agree to the changes either he/she carries on working in line with said changes and after a certain period it would be deemed that the employee had accepted the change or if this is not the case, the employer may terminate the contract, but this can sometimes lead to challenging claims of unfair dismissal and the employer would have to have strong business reasons for needing to make the proposed changes. 

Employers should always look to redundancy as a final resort due to the impacts of employee’s wellbeing and the wellbeing of the remaining workforce.  An employee is dismissed for redundancy if the employer has ceased or is going to cease continuing the busines or the need for employees to perform specific work or perform work at a certain place has ceased or diminished, (CIPD 2020). If correct redundancy procedures are not followed, employers could face unfair dismissal claims. Employers must follow consultation procedures with either trade union representatives or elected representatives, if more than 100 employees are involved this but be at least 45 days, if more than 20 but less than 100 it must be 30 days, if less than 20 then the period must be ‘Reasonable’ (GOV UK 2021). During the consultation information must be given to the employee in writing including the reason for redundancies, total number of employees affected, procedure and the selection methods. When making redundancies businesses will often ask for volunteers or have selection criteria. To ensure a fair selection and redundancy employers will often have a pool of potential staff especially if multiple people do similar jobs. Daniels (2019) notes that selection criteria must be fair, and a common choice is Last in First Out (LIFO) but this must be used with caution as can lead to indirect age discrimination as younger employees often fewer years of service.  If an employee has more than 2 years’ service, they are entitled to redundancy compensation plus pay for their notice period but loose the right to this is they are offered suitable alternative employment with the business and decline the offer. 

Employees working in an organisation which is transferred to another owner are protected by the Transfer of Undertakings (Protection of Employment) Regulations 2006 (TUPE), all contractual rights are transferred to the new owner, there are two kinds of transfer; an economic entity that keeps its identity e.g a restaurant sold to a new owner but still carrying on as a restaurant and a change of service provision e.g contractual work brough in-house (Daniels 2019). According to CIPD (2018) TUPE does not apply if it is only a transfer of shares, changes in customer or if it is a one-off short-term event. Employees subject to the transfer have their employment contracts automatically transferred to the buyer/new owner with all of the transferor’s rights, liabilities and agreements passing over to the transferee, but consultation must take place on this. During consultation employees must be told a transfer is taking place, the reason for this and measures intended to take place, if this does not take place both the transferor and transferee are jointly responsible for compensation costs. Taylor and Wilkinson (2016) acknowledge the legislation relating to the fact employees to do not have to accept the transfer, but this will lead to the end of the contract on the transfer date, unless TUPE regulations are not fully complied with there is no grounds for unfair dismissal.    



















































Summarise: 
(a) the major statutory rights employees have in relation to pay, holidays and 
     working time and, 
(b) the major maternity, paternity and other family-friendly employment rights. 


The working time regulations 1998, outlines the minimum rest periods in a seven-day period and annual leave entitlements for employees which is to protect their health and safety. According to CIPD (2021) Employees have the right to a limit of an average of 48 hours per week, 11 hours rest each day, a right to a day off each week, a limit of an average of 8 hours work in 24 hours for night workers and a rest break if the working day is longer than 6 hours. Employees must not exceed 48 hours on average for their total work time which includes if they have a second job, they can however choose to opt out of the 48-hour average and employers must keep this is writing, (ACAS 2021). Employees are entitled to 5.6 weeks or 28 days paid holiday each year. There are also strict regulations on young workers, for example those under age 13 are not permitted to work, the table below outlines the working time regulations relating to young workers. 

	13-14 years of age 
	15-16 years of age 
	16-18

	· Maximum of 25 hours work per week.
· Maximum of 5 hours work on weekdays and Saturdays.  
· Maximum of 2 hours work on Sundays. 
	· Maximum of 35 hours work per week.
· Maximum of 8 hours on weekdays and Saturdays. 
· Maximum of 2 hours on Sundays. 
	· 12 hours rest in every 24-hour period.
· 30min rest break after 4.5 hours work. 
· 48 hours rest in every 7-day period. 


                                                                                                                          Daniels (2019).

By law, an employer must pay anyone classed as employee or worker the National Living Wage (NLW) for those aged 23+ and the National Minimum Wage (NMW) for those under 23, (See table below). An employer must provide workers with an itemized pay statement containing the net amount, gross amount and any deductions. There are limited reasons that an employer can make deductions from wages including, if required by law such as national insurance contributions, there has been a court order or if an employee’s contract permits this, (GOV 2021). 
	23+ NLW 
	£8.91

	21+ 
	£8.36

	18+ 
	£6.56

	16+ 
	£4.62

	Apprentice (U19 or in first year)
	£4.15






 


                                                                                                (ACAS 2021)

A pregnant woman is protected against dismissal and discrimination due to her pregnancy. According to Daniels (2019) under the Employment Rights Act a pregnant woman can take time off during working hours for appointments of antenatal care, if this is refused by her employer a complaint can be made to an employment tribunal. If an employer is informed by an employee that they are pregnant, they are required to assess if her job role is a danger, if this is found to be the case the employer must offer alternative work, or the employee must be suspended on full pay. All employees must have the 2 weeks after childbirth off work (compulsory maternity leave), all pregnant women are entitled to 52 weeks off which is made up of, Ordinary Maternity Leave (OML) for 26 weeks and Additional Maternity Leave (AML) for 26 weeks, (NHS 2018).  During maternity leave the employee is entitled to all the benefits of employment that would be present if she were not absent and she will continue to earn holiday entitlement. Statutory Maternity Pay (SMP) is payable by employers for 39 weeks as long as the employee has worked for the employer for more than 26 weeks before the fifteenth week the bay is due, this is 90% for the first 6 weeks and then £151.97. An employee may also choose to do up to 10 Keeping In Touch days (KIT) during maternity leave, this won’t affect maternity pay, (Daniels 2019). 

Employees are entitled to Statutory Paternity Pay if they are the father of the child, the mother’s husband/partner and long as they have worked for their employer for at least 26 weeks at the fifteenth week before the baby is due. The contract of employment continues during this period. This leave must be taken within 56 days of the birth and lasts for up to two weeks, (ACAS 2021). 

To qualify for Statutory Adoption Leave (SAL) an employee must of worked for their employer for at least 26 weeks before the week they are told they have been matched or the date the child arrives in the UK for international adoptions, (ACAS 2021). Adoption leave works in the same way as maternity leave with Ordinary Adoption Leave (OAL) and additional Adoption Leave (AAL) but either parent can take the leave or split it between them. Adoptive parents are also entitled to paid time off to attend up to 5 child related appointments. 































Summarise:
(a) the major requirements of health and safety law
(b) key legislation supporting equality and diversity in the workplace
(c) the concept of implied duties in relation to employee management at work

The main legal structure for health and safety laws within the workplace come from the Health and Safety at Work Act 1974, this states that employers have a reasonable duty to ensure the health, safety and wellbeing of employees. According to Daniels (2019) this includes safe and adequate plant and equipment, safe premises, competent and safe fellow employees and a safe system of work. Employees also have a duty to take reasonable care for their own health and safety and that of others, to co-operate with their employer to enable requirements to be met, further legislation also refers to the use of Personal Protective Equipment (PPE) where it is provided and necessary, the requirement to follow the safe systems of work that are in place and to inform the employer of any serious or dangerous threats for example reporting broken equipment or accidents within the workplace. An employer should highlight and communicate to employees what is expected of them in terms of health and safety via induction and training and the requirement to display certain notices giving the relevant information within the workplace. 

The Equality Act 2006/ 2010 protects employees from discrimination, whether that is direct or indirect. The equality Act includes previous acts relating to the protected characteristics which have now been merged as one. There are 9 protected characteristics and employees cannot be treated less favorably within the workplace based on any of these (age, disability, sex, sexual orientation, race, religion/belief, marriage/civil partnership, gender reassignment and pregnancy/maternity).  An example of this is the gender pay gap, legislation relating to flexible working and shared parental leave helps to ensure women are not treated less favorably or discriminated against, (GOV UK 2016). The Human Rights Act sets out the rights of all those within the UK and this can be translated to the workplace for example article 14 covers the right to protection from discrimination based on the rights. 

Implied terms are terms of a contract that are deemed as obvious and are not necessarily written down. According to CIPD (2020) implied terms may occur due to collective agreements such as those made with trade unions, this would apply to all employees belonging to the trade union in question. Implied terms also cover things incorporated by statue such as the fact minimum wage must be paid, and a contract of employment cannot override this. Terms can also be contractual if they are customary, this relates to things which have been done a certain way over time and means it can be argued that it could form part of an employment contract even if it is not written down. The more terms that are written within the employment contract, the better as it eliminates confusion, some examples of implied terms are a duty of mutual trust between the employer and the employee and the duty of the employer to provide a safe workplace. Implied terms by law also include the right to privacy and the fact that grievances will be dealt with.  Daniels (2019) discusses that businesses often have rules which outline how employees must conduct themselves on company premises for example no smoking rules or rules on uniform, although these could be implied and part of a set of rules, unless stated within the contract of employment it is not a contractual obligation for the employee and this can cause issues when managing staff and what is expected of them.  







Explain briefly the main requirements of unfair dismissal law in respect of:
(a) capability
(b) misconduct
(c) grievance

According to ACAS (2021) the employment rights act 1996 states that employees have the right to not be unfairly dismissed and they can challenge their dismissal if they believe it to be unfair. A person cannot challenge their dismissal as unfair to a tribunal if they are not an employee for example those classed as workers, if they have less than two years’ service, if they are employed in the police and if they have an illegal contract, (Daniels 2019). Dismissal can potentially be fair if it is on the grounds of capability, conduct, redundancy, or some other substantial reason.  

The employment rights act 1966 defines capability as skill, aptitude, health, or other physical/mental quality, (GOV UK 2021). Before starting work the employer should make sure the employee knows what is required of them within the job role and the penalties of this not being followed/met, if this is the case then the employer is expected to provide further training to meet the requirements before taking disciplinary action. CIPD (2020) discusses the impact of ill health related capability; employers should consider the nature of the illness and how long a potential absence could last and should act in a reasonable manner for example asking, ‘Would a reasonable employer wait longer before dismissing the employee?’ and determining if they as an employer can wait longer for the employee to potentially return. The employer should also consult with the employee and attempt to understand the medical seeking advice from medical practitioners and occupational health where possible. 

Conduct is split into two areas ‘gross misconduct’ with can lead to dismissal with out notice for example theft or violence, and ‘misconduct’ which is usually dealt with the employers’ disciplinary procedures. For dismissals relating to conduct to be lawful and fair, an employer must have acted reasonably with its decision to dismiss, tribunals would establish if an employer acted reasonably and are not necessarily concerned with whether the employee committed the act in question, (Daniels 2019). The Burchell test highlights reasonableness and looks at whether the employer genuinely believes the employee is guilty of the misconduct, and whether this belief is still present after a reasonable investigation, (Street 2016).  If an investigation is carried out but is found by the tribunal not to of been reasonable within the circumstances, then it could be classed as unfair dismissal. 

The ACAS code of practice sets out standard that should be followed when dealing with a grievance or disciplinary, employers are required to follow this and would have to display good reasons for not following it accordingly in a tribunal situation. The employer must write to the employee to inform them they are considering disciplinary action and invite them to a meeting discussing the situation any documents/evidence the employer wishes to use as evidence must be included at this stage. The meeting must be at a reasonable time and place and the allegations must be formally put to the employee with them being given the chance to explain the situation, they are also entitled to bring someone to accompany them. If disciplinary action is to be taken the employee has the right to appeal, (ACAS 2015).  The ACAS code also stresses the importance of consistency when dealing with disciplinary and grievance matters, and meetings should be done without delays. Employers should follow the ACAS warnings (first written warning, final written warning, and dismissal).  If an employee writes to their employer with a grievance, the employer must arrange a meeting to discuss this, and the process follows that of disciplinary whereby the meeting must be within a reasonable timeframe and the employer must investigate and then inform the employee of the outcome. The employee has the right to appeal the response and where possible a more senior manager must hear the appeal, an employee does not have to raise a grievance before making a claim to a tribunal, (Daniels 2019). If procedures are not correctly followed it can lead to claims of unfair dismissal. 
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