


IN THE RELATION TO NON-FATAL OFFENCES AGAINST THE PERSON IS NO LONGER FIT FOR PURPOSE AND IS IN NEED OF REFORM. DISCUSS.
The Offences Against the Persons Act [1861] was originally introduced to consolidate to all the case law surrounding non-fatal offences. Demetriou (2016) explains that non-fatal offences can include many things, from lesser everyday offences such as, bruises and grazes, to more serious offences such as grievous bodily harm. As found in Meade v Belt [1823] non-fatal offences was classed as physical acts. However, in the case of Ireland, Burstow [1998] it was found that a non-fatal offence can also be a psychological act. An example of a psychological modern day act could be harassment on social media. Herring (2018) claims that Lord Woolf disagreed with the decision that psychiatric evidence should be shown to juries. Which is a confusion in itself as the Act holds psychological Acts or omissions. Furthermore, according to Stone (1999) there is an agreement that any physical harm caused intentionally should be faced with criminal sanctions. Stone (1999) also states that there are many elements to take into consideration when presented with a non-fatal offence against that person. These include; the state of mind of both offender and the victim and the action that resulted in the harm. The Offence Against  the Person Act [1861] has been criticised and highlighted for years that it is in desperate need of reform, especially by the Law Commission. According to Eugenicos (2017) the Law Commission have been fighting for reformation of this Act for just over a decade. 
According to Jackson et al (2015), criminal law generally encourages the use of actus reus and mens rea. But Criminal Law, reform introduces complexity. Bayliss (2013) shares that in the Offences Against the Person Act [1861] contains many cases and statutes that are considered problematic. Eugenicos (2015) states that there have been just over five attempts to reform this Act. Leading onto the fact the Law Commission have been aiming for reform for many years, as in 1998 they identified a number of issues with the draft of Offences Against the Person Bill. Eugenicos (2017) stated that section 18, 22 and 47 will be impacted more than other sections if reform were to be completed.
Firstly, in 2015 the Law Commission highlighted the need to crucially reform the law surrounding the Offences Against the Person Act [1861]. As McCombe (2017) argues that the language used in this area of the law is outdated. Agreeing with McCombe, the Law Commission (2015) suggests that the Offences Against the Persons Act [1862] is commonly perceived as being out of date, with no surprise as it has been in power for around 150 years. In addition, Eugenicos (2017), argues that the outdated language used in this Act is causing extreme difficulty with cases. He states that “language in the Act is embarrassingly archaic and the Law Commission should have been more forceful in their call for reform”.
Not only is the language used in this Act outdated but also the terminology used. In order to tackle this problem the Law Commission are aiming to redraft this Act. They are hoping to achieve this by rewording it in order to simplify the Act for modern day use. As the Act is still used in a substantial amount of cases today, just over 25,000. However, Smith (2014) suggests that the language and terms that are used in the actus reus element of this Act tend to become more crucial when being presented by the courts. Although, Herring (2018) suggest that defendants may be able to skip conviction if they have a suitable defence. Smith (2014) proposes that instead of discarding all the terms used in the Act, instead they should display sharper meanings to aid that the requirements for criminal liability are clear. For example, in the case Parmenter [1991]. 
Demetriou (2016) believes that the commonly used term ‘battery’ in this piece of legislation is not suitable enough for contemporary society. An example of the complex language is in the case Mowatt [1968] were they choose to ignore the term ‘maliciously’.  However, in Cunningham [1957] they interpreted the meaning for the term as reckless. Another form where the meaning of a term in section 47, is ‘occasionally’. The case Roberts [1972] interpreted the term as ‘causing’ (Chisholm, N 2021). Furthermore, there is a use of the term ‘bodily’ which the Law Commission criticised as in the contemporary society harm is now not only caused physically. In contrast with this, the Criminal Bar Association (2015) share that they feel forms of liability are set quite clear. 
Secondly, they placed emphasise on the faulty hierarchy. The Law Commission (2015) suggested that the Act is constructed as a hierarchy of seriousness. Firstly, the lowest level of the non-fatal offences hierarchy consists of assault and battery which is in section 39 of the Criminal Justice Act 1988. R v Venna [1975]. Reaching the second level of the hierarchy, which involves malicious wounding without intent or recklessness under section 20, Pegram v DPP [2019]. Stated in section 18 of the Offences Against the Person Act the highest level of the hierarchy includes intentional grievous bodily harm (GBH), R v Saunders. However, although there is a clear difference in the seriousness of section 20 and 47 they both carry a sentence of five years which suggests that the hierarchy is unreliable and unclear. Eugenicos (2017) states that juries and judges tend to base their decisions upon the seriousness of injuries that the defendant has caused. But, the hierarchy makes it complex due to sentencing lengths. Reed (1995) stresses that the sentencing scale does not ensure judicial fairness, and he claims that his is a factor causing the Act to come under criticism, such as ‘absurdity’. 
The Criminal Bar Association (2015) disagree with the Law Commissions comments of an unclear hierarchy as courts are familiar with the grading system. They believe that the type of harm or intent needed to commit an offence is rather clear in the OAPA [1861]. In addition the Criminal Bar Association (2015) addresses the fact that courts set out the differences between each offence regularly using case law. Also, they suggested that the five year imprisonment for both section 20 and 47 are not established from the seriousness of the offence committed. 
In contrast with the Law Commissions comments, Gardner(1994) disagrees with their heavy focus on the harm caused to a person, he feels that the focus should rely on the assault. He believes that focusing too heavily on the harm could result in dismissing section 47. Again, disagreeing with the Commission, Gardner (1994) suggests that using their new definition of ‘assault’ would result in people believing for assault to be committed there must be a form of violence. However, assault can be committed without contact. He explains that there is too much emphasis on force in their draft, where it could result in the form of hair stroking. Horder (2014) suggest that the Law Commission were affected by the ‘investigating fever’, which resulted from the power that they gained. 
Furthermore, there was a Scoping Consultation Paper (SCP) printed towards the end of 2014. The aim of this was to find different forms of reform. However, according to Eugenicos (2015) the Ministry of Justice has a continuing stillness on this matter. Claimed by Jefferson (2012), the Law Commissions discussion  on this is in hope of reforming the Act starting by focusing modern society. As well as this Eugenicos (2015) mentions that a different SCP was produced by the Law Commission in the early 90s. 
Thirdly the Law Commission (2015) believe that the Act needs to be updated in order to be suited for modern society. Followed by Eugenicos (2017) who agrees that is a necessity for the Offence Against the Person Act [1861] as it would ensure clarification. It is believed that society has evolved since this Act was passed over 150 years ago. However, Gardner (1994) believes that the argument made by the Law Commission to reform the OAPA [1861] could potentially cause damage. In addition, the Law Commission suggest that section 18 and section 20 of the Act do not have clear differences between them. As section 18 requires a person to ‘inflict’ grievous bodily harm. Whereas section 20 requires a person to ‘cause’ grievous bodily harm. Smith (2014) claims that a section 20 offence includes wounding or inflicting grievous bodily harm without intent, Bollom [2004]. Whereas Duke (2018) states that a section 18 offence also carries the same sentence. Although, Garner (1994)  encourages that the difference between the two terms are relatively straightforward. He continues to argue that the difference between ‘inflicting’ and ‘causing’ can be as simple as a matter of moral significance. Nevertheless, Gardner (1994) agrees with the view that the Law Commission shared where section 18 should be considered the more serious offence. 
As reported by Jefferson (2012) the Law Commission want to ensure that Acts are more suited to contemporary society. Chisholm (2021) attested that the Act is based upon Victorian statutes. In agreeance the Legislative Government UK (2020) informs that the OAPA [1861] includes acts that are relatively outdated for society, which are unnecessary. In particular, impeding a Person endeavouring to save himself from shipwreck. Also an example highlighted by the Law Commission (2015) is the assaulting of a clergy in the discharge of his duties. 
However, in the early 2000s a more modern day offence was drafted into a document, giving the courts power to convict defendants that transmitted HIV to their sexual partners. Additionally, Mawhinney (2013) supports this by sharing thoughts that the transmission of illnesses, such as glandular fever should become a criminal offence. Mawhinney believes that people that are carrying anything contagious hold a responsibility to ensure that they do not pass the illness on to another person. Catherine et al (2005) mentioned that it was heard by the European Courts of Human Rights, although, magistrates have to be careful dealing with the actus reus; intention and recklessness. This explains the Law Commission (2015) want for a redraft of the Home Offices Bill [1998].
In conclusion, the Law Commission are still pushing for the Offences Against the Person Act [1861] to be reformed after many attempts, as it is now in need for reform. The main reasons for reform is the fact it is now outdated for modern society. As shown with the example of offences it holds, the language and terminology used in each section, for example, wound and grievous bodily harm (GBH) are placed on the same level in this area of law. This may be due to the fact that a wound could have amounted to GBH in historical cases. Demetriou (2016) suggested that reform is certainly years overdue, however the draft bill submitted by the Law Commission was never considered by the United Kingdom Government. From Demetriou’s (2016) resources it is rather unlikely that reformation of the Offences Against the Persons Act [1861] will happen anytime soon. As, it was stated that the Law Commission’s recommendations are too bleak, they do not address the term ‘consent’. However, it is not only the Law Commission that believe it is need of reform, but also the police force and other academics (Eugenicos, A, M 2017). All this shows that it is believed this area of law will improve after reform has taken place, however it is not likely to happen soon. 
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