Daniel Jenkins – Assignment 4 – Specialist Employment Law

AC 1.1
Good Morning,
Thank you for your email, I understand your concern regarding the use of your time spent in relation to issues around employment law. However, by working within the constraints of employment law it ensures that employees are treated with respect and that decisions made by our trust are fair. The CIPD (n.d) highlights that employment law helps to regulate the relationship between employers and employees. Below, I have outlined some of the benefits of working within employment law:
· CIPD (n.d) states that Employment Law outlines the rights an individual has under their terms of employment. This does differ depending on whether the individual is an employee – those fully employed by the trust, a worker - contracted to work with the trust on an irregular basis, or self-employed. By ensuring at what basis an staff member is employed can help ensure that the correct guidance is followed, ensuring a better experience for the employee and the employer. You can find these definitions on the ACAS website: https://www.acas.org.uk/employment-status. 
· BBC Bitesize outlines that employment law covers recruitment, pay, discrimination, and working conditions, which gives clear guidelines to an organisation on their expectations and responsibilities to provide a fair working environment for employees. You can read further about this here: https://www.bbc.co.uk/bitesize/guides/z49xxyc/revision/2 
· Bowcock Pursaill solicitors provide further guidance by giving clearer examples of topics covered. The Employment Law legislation also covers equal gender pay and discrimination, redundancy, age discrimination, bullying and harassment, race discrimination, religious discrimination, sexuality discrimination, grievances and dismissal, employee contracts, redundancy, disability discrimination, and working hours which ensures that all employee are treated equally, fairly and with respect. You can find this information here: https://www.bowcockpursaill.co.uk/news-blog/employment-law-articles/how-employment-law-benefits-employers/.

However, please be aware that following these benefits can result in some downsides to working within the Employment Law legislation, such as:
· Swinson. J (2013) through Gov uk outlines that a survey conducted by the UK Government found that employers find the Employment Law legislation as ‘burdensome’ and ‘complex’. You can find and read this article on the Gov.uk website: https://www.gov.uk/government/news/research-shows-perceptions-of-employment-law-do-not-reflect-reality 
Although this can lead to more time being spent researching or contacting external agencies to help ensure that organisations are practising compliantly, it is important that we ensure a good experience for our employees. if our employees do not have a great experience with us, this can lead to unnecessary legal issues and recruitment costs. 

I hope you find this helpful, should you need any further guidance, please do not hesitate to contact me or another People Professional.
Kind regards,

AC 1.2
Good Afternoon,
Thank you for contacting me regarding the status of judgments from the European Court of Justice (ECJ) prior to the UK leaving the European Union in December 2020, and whether they remain as good law.  There are a few important things to consider when thinking about this:
The CIPD (2024) outlines that when the UK left the European Union (EU), the UK Government gained the ability to change or override European Law. The CIPD also noted the Brexit agreement made it clear that as of 1st January 2021, the ECJ no longer has a constitutional role within the UK and that rulings made by the ECJ after this date do not need to be followed by UK courts. This means that any rulings made before 1st January 2021 by the ECJ will need to be adhered to. The Law Society (2024) notes this is known as ‘Retained EU Law’, which was established within the European Union (Withdrawal) Act 2018. An example of Retained EU Law can be found on Gov.uk, Department for Business & Trade in the case of Harpur Trust vs Brazel. Within this case, Harpur Trust, through Unison, brought forward an issue around whether a worker’s right to paid annual leave is accumulated according to working pattern. The Supreme Court of the United Kingdom found that part-year workers are entitled to a greater annual leave entitlement than part-time workers who work the same number of hours across the year.
Since the Brexit agreement has been made into law, the UK now reserves the right to amend and change laws first set by the EU, However, the UK Government has been warned by the EU that too many amendments to these laws may encourage tariffs to be placed on the UK by the EU.
In conclusion to your question, any judgments made before 1st January 2021 will still need to be actioned; however, after this date, the UK has been free to amend UK Employment Law where necessary, and current EU law no longer applies due to the ECJ no longer having a constitutional role within the UK.
If you require any further information on these changes, please do not hesitate to contact me.
Kind regards.

AC 2.1
Good morning,
Thank you for your query regarding the occupational requirements when it may be appropriate to stipulate a role to be carried out by a woman or male, this is governed by the Equality Act (2010). The Act does not endorse discrimination between sex but does allow for specific situations under the ‘genuine occupational requirement’. The Equality Act under Schedule 9 states that gender specific requirements to a role could be enforced if the requirement is essential to the role, it serves a legitimate aim and it is a proportionate means. 
Thompson Reuters Practical Law (2025) states there are exceptions within the Equality Act (2010) that an employer can lawfully discriminate in limited circumstances where the context of work, which includes a protected characteristic, can be an occupational requirement. For reference, the Equality Act 2010, through Legislation.gov.uk, outlines the following characteristics: age; disability; gender reassignment; marriage and civil partnership; pregnancy and maternity; race; religion or belief; sex; sexual orientation.
ACAS provides three examples where an occupational requirement could be considered, which I have paraphrased below. You can view the full information here: https://www.acas.org.uk/recruitment/using-protected-characteristics. 
Example 1
A religious charity who are recruiting a missionary. As part of they have advertised for an individual who follows their beliefs. Religion is a protected characteristic; however, it is essential for the individual working that they can show they practice the same belief.
Example 2
 A TV company is advertising for a specific role in which the actor must be a black male. Race and sex are protected characteristics; however, can be justified for audience immersion.
Example 3
A support centre that supports female victims of domestic abuse. They have advertised for a female councillor who has not undergone gender reassignment. Sex and gender reassignment are protected, however, they can ask for this due to the sensitive nature of their work and to cause minimal distress to survivors.
To consider a gender specific requirement to any role you would need to consider this lawfully, document the legitimate aims and consult with HR for a review to discuss the occupational requirements and the legality of the request and whether it meets the Equality Act and our own policies. 
If you wish to discuss this further, please do not hesitate to contact me.
Kind regards.

AC 2.2
Good afternoon,
I am writing in response to your request to uplift two male members of staff from A grade to B grade, before this can be actioned, there are a few things you will need to consider following guidance from the Equality Act 2010, especially regarding equal gender pay, due to 80% of our HCA’s being women. Although equal gender pay is now part of The Equality Act 2010, Daniels. K (2019) highlights this legislation was first introduced in 1970 which made it unlawful to discriminate  between men and women within their terms and conditions of employment, this does not just mean pay, this covers all aspects of employment between men and women. ACAS (n.d) outlines that by law, men and women should be paid equally for doing equal work. This means that if these two members of staff are approved for the uplift, we as a trust may be left open to an equal pay claim if the roles cannot be clearly differentiated.
Daniels. K (2019) outlines that a claim of equal pay can be brought forward if the terms and conditions are less favourable from one sex to the next on aspects of; like work, which Daniels. K further explains as work of the same or a broadly similar nature; work rated as equivalent meaning that a job is broken down into its individual tasks and analysed against another; and work of equal value where an independent expert is employed to investigate if a role is of equal value to another. 
A recent case example is outlined by Makortoff. K (2024) via The Guardian, where Next Retail were taken to a tribunal over concerns that their predominantly female workforce based in shops were paid less than their male counterparts who worked within warehouses. The judgement made was in favour of the claimants, and Next now must provide back pay and an increase in pay to their shop workers. You can view this article here: https://www.theguardian.com/business/article/2024/aug/27/next-shop-workers-win-six-year-battle-for-equal-pay-in-landmark-case.
An alternative solution could be to create two new positions which have more responsibilities or may require further training, which could be beneficial to your department. These positions will need to be made available to all staff however to provide an equal opportunity to everyone, unless you are able to lawfully demonstrate why the role requires a male specific role, please refer to the Equality Act, Schedule 9 (2010) for further clarification.
I hope this information has been helpful, and should you require any further assistance, please do not hesitate to contact me.
Kind regards.

AC 3.1
Good Morning,
Thank you for contacting me regarding your concerns, to effectively answer your query, I have sourced information from the ACAS website. ACAS (n.d) outlines an employee may be eligible to claim constructive dismissal if their employer has breached their contract terms which has then led to the employee giving notice of resignation citing clearly the reason for their resignation. This does differ from unfair dismissal which is explained on Gov.uk (n.d) as an individual being dismissed rather than providing resignation.
ACAS outlines some examples of these breaches as:
· Regularly not being paid the agreed amount without good reason
· Being bullied or discriminated against
· Raising a grievance that the employer then refuses to investigate
· Making an unreasonable adjustment to working patterns or place of work without agreement
In this case, if the radiographer’s work pattern was changed without prior notice or agreement which then led to the resignation of the individual, they are then eligible to claim constructive dismissal. ACAS then notes that claims can then be made against the employer if the individual has worked for the organisation for up to two years or if they are legally an employee. ACAS also provides the timeframe in which a complaint can be made which is three months minus 1 day from either the last day of the notice period or the day the employee resigned, if the employee did not give notice.
In this instance, if the radiographer had resigned and noted within their resignation why they have resigned, and if we are within the allowed timeframe, then a constructive dismissal claim can be made. 
I hope this has helped to provide you with the information you needed, if you require further clarification, please let me know.
Kind regards.

AC 3.2
Good morning,
Thank you for contacting me and informing us of how many staff within your directorate are to face redundancy. I understand that you would like a quick turnaround so your directorate and the affected individuals can move on, however, there are some legalities I would like you to be aware of beforehand. 
Gov.uk (n.d) gives clear guidance on the protocol of redundancy and you will first need to notify the Redundancy Payments Service (RPS) by completing form HR1 and return it to HR1@insolvency.gov.uk. The deadline for this form to be returned depends on the number of employees facing redundancy. Gov.uk highlights these timeframes as:
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Table outlining deadlines for HR1 form to be returned - Gov.uk

Once you have notified the RPS, you will then need to go into consultation with the affected individuals. Gov.uk explains that there is no maximum time limit for these consultations, however there is a minimum time limit, in this instance of fifty redundancies, you will be expected to undertake thirty days of consultation. I have provided the timeframes below for your reference:

[image: A screenshot of a phone

AI-generated content may be incorrect.]
Table outlining minimum time for consultation - Gov.uk

During consultation, Gov.uk advises that you will be required to supply written details of the following; 
· the reasons for redundancy
· the numbers and categories of employees involved
· the number of employees within each category
· how you plan to select employees for redundancy
· how you will carry out the redundancies
· and how you will work out their payments.
Due to your plan to provide redundancies to those who are poor performers, I would like to highlight that this could lead to an unfair dismissal claim due to the process seeming to be unfair. Citizens Advice (2023) explains that unfair dismissal can be brought forward if we as an employer chose someone for an automatically unfair reason or if we did not provide them with an offer of alternate employment.
It is also important to note that the Employment Rights Act (1996), section 139 lists the criteria in which an employee is classed as dismissed via redundancy.  Part 1, b highlights that the requirements of the business can be attributed to redundancy only if the work to be carried out by the employee or the employer has ceased or diminished. Within your resolution, this is not the case.
During your reshuffle within your directorate, you could offer employees voluntary redundancy or alternatively ask other directorates if they have any vacancies they need to be filled due to the redundancies your directorate faces. Both options are good alternatives and will help safeguard the organisation from potential unfair dismissal claims as it also demonstrates your proactivity on avoiding the loss of all those jobs. 
I hope this is helpful and should you have any further queries, please do not hesitate to contact us.
Kind regards.

AC 3.3
Good Afternoon,
Thank you for notifying us of your preliminary negotiations between the two trusts to merge our pharmacy functions. During this possible acquisition, the Transfer of Undertakings Protection of Employment (TUPE) Regulations would apply, should the merger go ahead.
ACAS (2024) gives a nice overview of the TUPE Regulations along with a thorough explanation of what TUPE is. ACAS outlines that the TUPE Regulation protects an employee’s rights when a transfer to a new employer is taking place. This transfer could be to another business or to another service provider, however, in the trusts case, the merger of the pharmacies would see our trust absorbing the employees of the other trust to then provide the pharmacy function across the two trusts. 
Gov.uk (n.d) provides guidance on how the TUPE process should begin, Gov.uk (n.d) first highlights that employers must undertake a consultation with employees or employee representatives, which can be trade unions or elected employees to speak on behalf of all other employees. An employer can undertake consultations with all employees if they have less that fifty employees within the business or if the affected pool of employees is ten or less. In this case, a consultation is likely to take place with the trade union that represents employees within our trust.
Gov.uk (n.d) gives a comprehensive overview of what employees need to be consulted on and employers must inform employees that the transfer is taking place, how it will affect the employees, if any restructure will happen as a result of the transfer and how many agency workers the employers are using and the types of work they carry out. Gov.uk highlights that if the employers do not undertake this consultation, then they could be penalised which ACAS (2024) notes is thirteen weeks pay for each affected employee.
During consultation, ACAS (2024) states that employees have the right to refuse to transfer. If an employee refuses to transfer, they cannot then claim redundancy pay or unfair dismissal. ACAS (2024) goes on further to state that the employer should then ensure that the employee has been provided with all available information before their final decision and if they still refuse to move, the employer can then treat the employee as if they have resigned. The old employer should then notify the new employer that the individual will not transfer when the TUPE takes place.
Once employees have been consulted and the TUPE has been agreed by both organisations, the transfer of assets and employment contracts can then start. During the transfer of employment contracts, Gov.uk outlines that all previous terms and conditions, along with any agreements, holiday entitlement and periods of continuous employment must also be carried over. If this does not happen, employees then have the right to submit a discrimination claim under the TUPE Regulation (2006).
After the transfer has been completed, ACAS (2024) guides that it is good practice for both employers to continue to consult employees unless there are changes to working practices or if there will be redundancies. ACAS (2024) also guides that should an employee then decide that they do not want to work for the new employer, then they can be notified of the resignation procedure and notice period.
I hope this has been helpful and if you require any further guidance, please do not hesitate to contact us.
Best wishes

AC 4.1
Good morning,
Thank you for contacting me and for ensuring that our casual staff are treated and paid fairly. Gov.uk (n.d.) states that all casual or zero hourly staff are entitled to holiday pay and must be calculated using the last 52 weeks the employee actually earned and to not take into account weeks where the employee did not earn any money. This means that you may need to go back further than 52 weeks, until you have 52 weeks of earnings to calculate from, but there is a limit of going back 104 weeks. Gov.uk (n.d.) then states that you must sum up these weeks to work out the overall earnings over the 52 week period to then calculate the employees holiday entitlement. The example Gov.uk gives is as follows:
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(1 × £300) + (4 × £350) + (1 × £10) + (15 × £100) + (15 × £400) + (5 × £200) + (6 × £180) + (5 × £150) = £12,040
You then divide the overall earnings by 52 to calculate the average earnings per week:
£12,040 ÷ 52 = £231.34
This calculation shows that this individual should be paid £231.34 per week of annual leave
Example of casual staff earnings – Gov.uk

It is important to note that depending on your organisations policy, staff may be paid holiday by having a ‘rolled up’ enhancement to their basic wage. ACAS outlines that an employer must pay an uplift of at least 12.07% on top of their basic wage, be paid at the same time an employee is paid and itemised within their payslip. The example ACAS provides is that an employee has earned £1000 by working irregular hours. This means that the employee would also be paid a 12.07% uplift to account for holiday pay, meaning that the employee takes home £1120.70 before tax. 

I hope this provides you with a clear answer. Should you require any further information or assistance with the calculation for your casual staff, please contact me.

Kind regards,

AC 4.2
Good afternoon,
Congratulations to you and your partner and thank you for contacting me. Below I will give you an outline as to what maternity leave and shared paternal leave offer and how this will affect your leave and pay while you are off.
Maternity Leave
ACAS (2025) outlines that if you are legally an employee, you are entitled to up to 52 weeks maternity leave and that by law you need to at least take 2 weeks off after having your baby, which raises to 4 if you are a factory worker, no matter the basis of your contract. If you are a casual worker or an agency worker, the time you take off is up to you, however if you are agency, you may be able to claim Statutory Maternity Pay (SMP). 
If you are an employee of the organisation, Gov.uk (n.d.) states that you can start your maternity leave up to 11 weeks before your due date or from the day your baby is born. After this period, it is up to you how much of the further 48 – 50 weeks you take off. During your time off, it is important to be aware of how your pay will be calculated and structured. Gov.uk (n.d.) and ACAS (2025) provides a comprehensive outline of what you can expect to be paid under the SMP allowance which is paid over 39 weeks:
· You will be paid 90% of your average weekly earnings for the first 6 weeks.
· The following 33 weeks you will be paid £187.18 or 90% of your average weekly earnings, whichever is lower.
· The following 13 weeks you will not be paid.
Shared Paternal Leave
Gov.uk (n.d.) states that you are eligible for shared paternal leave if you and your partner have both been continuously employed by the same employer for 26 weeks and have been employed since at least the 15th week before the due date of the baby. With shared paternal leave, you have the right to share up to 50 weeks of leave with 37 of them being paid and must be taken within the first year that a child is born. You can take this leave in blocks with paid work in between or you can take all the leave in one go. An example given on Gov.uk (n.d.) clarifies this further ‘if you’re the mother and you’ve taken 22 weeks of Maternity Leave and Statutory Maternity Pay, you can share 30 weeks of shared paternal leave (SPL) and 17 weeks of statutory shared paternal pay (ShPP) with your partner.’ Gov.uk (n.d.) also highlights that the ShPP allowance is £187.18 per week or 90% of your average earnings, whichever is lower, and that SPL can only start once the baby is born and you must give binding notice to your employer of when you plan to end this type of leave.

I hope this helps with your decision and please let me know if you need any further guidance.
Kind regards.

AC4.3
Good Morning,
Thank you for notifying me of the flexible working request you have received, to support you with your query I have included some guidance from the Gov.uk (n.d.) where it highlights the flexible working requests and employee’s rights to flexible working in detail.
There are a few important things to consider before outright declining the request. Employees have the right to request flexible working from their start date and according to Gov.uk, Employees have the right to request a change to:
· Weekly hours worked
· When they start and finish work
· The days they work
· The location they work
As an employer, Gov.uk advises that we must deal with the request in a reasonable manner, review the advantages and disadvantages and if the request were to be declined, offer an alternative solution, where possible and offer the employee an opportunity to appeal. ACAS (2024) further guides that employers must accept the request unless there is a genuine business reason not to and that the process from application to notification should take a maximum of two months. Section 9 within the ACAS code of practice for flexible working states that an employer can only deny requests for a genuine business reason and outlines the following reasons from the Employment Rights Act (1996):
· the burden of additional costs
· an inability to reorganise work amongst existing staff
· an inability to recruit additional staff
· a detrimental impact on quality
· a detrimental impact on performance
· a detrimental effect on ability to meet customer demand
· insufficient work available for the periods the employee proposes to work
· planned structural changes to the employer's business
If the above criteria from the employee’s request is not met, then the employer cannot outright deny the request, therefore, we cannot simply deny this request due to a fear other staff members may request the same.
Following this information, I would recommend either offering an alternate work arrangement or accepting the request on a trial basis and review regularly to see if any adjustments need to be made for both the individual and the organisation. By accepting the request, this helps provide evidence on work quality and if this makes a detrimental impact on other employees and workloads. If the request is having an impact on the organisation and if this effects customers, you can investigate an alternative solution or bring the employee back into the office.
By also accepting the request, this should positively affect the employee’s morale and allow them a better work-life balance. We do risk lowering the morale of other colleagues due to the expectation that they need to be in the office, however, they also have the right to request flexible working should the need arise.
I hope this helps with your decision making and please do let me know if you require any further advice.
Kind regards.
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Number of proposed When notification to RPS must be
redundancies given

20t099 30 days before the first redundancy

100 or more 45 days before the first redundancy
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Number of proposed Minimum consultation period before
redundancies dismissal

20t099 30days

100 or more 45 days
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Example
Aworker has the following gross pay data:

Table 5: Illustration for paid and non-paid weeks

Week Gross pay perweek Paid / unpaid week
Week 1 £300 Paid
Weeks 2-5 £350 Paid
Week 6 £0 Unpaid
Week 7 £10 Paid
Weeks 822  £100 Paid
Weeks 23-25 £0 Unpaid
Weeks 25-40 £400 Paid
Weeks 41-45  £200 Paid
Weeks 46-48 £0 Unpaid
Weeks 49-54 £180 Paid

Weeks 55-59  £150 Paid




