What changes did the Coroners and Justice Act (2009) make to the defence of diminished responsibility? Did these amendments change the law in this area for the better?


[bookmark: _GoBack]Diminished responsibility has been a partial defence to murder since the Homicide Act 1957. (HA 1957) section 2(1) of the Act, states Where a person kills or is a party to the killing of another, he shall not be convicted of murder if he was suffering from such abnormality of mind. Following on from a report published by the law commission it suggested that “the definition of diminished responsibility is now badly out of date” (Law Commission, 2006). This led to an amendment of the definition in the Coroners and Justices Act 2009. (CJA 2009) Section 52(1) states. A person (“D”) who kills or is a party to the killing of another is not to be convicted of murder if D was suffering from an abnormality of mental functioning. The commission recommended the change in definition and other aspects of diminished responsibility to bring more clarity to the law. Have the changes made been for the better?
The original definition of the act on diminished responsibility from Section 2(1) goes on to say that this abnormality of mind could arise from retarded development or by the effects of injury or disease (HA1957). “This requirement was criticised for being both outdated and lacking any grounding in a medical diagnosis” (Macdonald 2018 p411). The whole definition had been criticised by many that the words used in the act are too vague. Ormerod and Laird (2020 p203) said that there was no precision in the any of the elements defined and this suggested collusion between the courts and psychiatrists to keep the elements ambiguous so that the life sentence for murder could be avoided in ‘deserving cases’. The argument that the definition for diminished responsibility had no precision was also suggested by the Law Commission that the terms used were not fitting with modern medical standards. In the Law Commission report (2006) it is recommended that diagnosing causes for diminished responsibility were too narrow and this has not kept up with modern medical standards and stipulated causes were not recognised in psychiatric terms. With the law commission and medical professionals claiming that the HA 1957 definition of diminished responsibility and how it was applied was outdated, change was welcomed. Kennefick (2011) states that even though the old definition was open to interpretation and developed on a case-by-case basis, with ‘recognised medical condition’ part of a revised partial defence, this concept could narrow the defence of diminished responsibility for conditions not recognised or no longer accepted internationally. When the Law Commission were compiling the report, the recommendation to use ‘recognised medical condition’ as a cause that could bring about an abnormality of mental functioning’ the Royal College of Psychiatrists supported the proposed changes by the Law Commision (2006) by saying that the change could ensure a defence could be substantiated with a valid medical diagnosis, expert evidence for a diagnosis could use any of WHO, ICD10 and AMA DSM but would not need write these systems in legislation. Macdonald (2018 p411) tells us that the requirement of a recognised condition has the potential to be very broad and not exclusive to psychiatric illness. According to Ormerod and Laird (2018 p208) The Government feel that the legislation is flexible to cater for new medical conditions.
With the new legislation adding the ‘recognised medical condition’ it is aiming to clarify the law and give it stricter interpretation. Kennefick (2011) states that following the original definition it had evolved which led to the courts showing more leniency to ‘highly stressed killer’ such as ‘mercy killers’ and those suffering from ‘battered wife syndrome’. With this wider interpretation there is a perceived ‘benign conspiracy’. However, under the new definition of diminished responsibility, there could be a detrimental effect on the offenders who may have had a partial defence under the old definition. According to Gibson (2017) that stress or emotion suffered by a ‘mercy killer’ under the new plea may not fall into the ‘abnormal’ category as the law is more medically focused. However, if the defendant can link the stress to a condition such as depression this might satisfy the required element of abnormality of mental functioning, along with expert generosity and jury benevolence could still receive leniency under the new law.
With the new law being more focused on ‘recognised medical condition’ this may lead to more expert medical evidence. Kennefick (2011) states that an expert may assist a jury to a decision, which may bring other complications. Being able to know what the defendant is thinking at the time of an offence is difficult even for psychiatrists, so juries must make a choice based on opinion, which there is usually at least two differing expert opinions. In the case of (‘R v. Byrne (Patrick)’,1960) the judge Lord Parker CJ stated that “’Abnormality of mind’ which has to be contrasted with the time-honoured expression in M’Naughten rules ‘defect of reason’ means a state of mind so different from that of ordinary human beings that the reasonable man would term it abnormal... the accused’s mind is answerable for his physical acts which must include a consideration of the extent of his ability to exercise will power to control his physical acts”. Ormerod and Laird (2020 p205) suggest that under the old test for ‘abnormality of mind’, the jury could be left to determine ‘abnormality. Following what Lord Parker CJ the formula was fitting under the old law juries had to consider a concept as loose and general as the ‘mind’ this meant juries had to determine whether the defendant deviated from normal mind. The new provision is stricter and more reliance on expert evidence and wonder if there is much for juries to do in this respect. 
 The Law Commission (2006) made many recommendations in referencing the whole HA 1957. “Homicide law in England and Wales has been described by the Law Commission as misleading, out-of-date, unfit for purpose, or all of these” (Kennefick 2011). Ormerod and Laird (2020 p203) stated there was call for reform, in the Law Commission report for Partial Defences to Murder 2004 found there was ‘overwhelming support’ for reform. However, the Law Commission recommended any change to the law regarding diminished responsibility not to be implemented until the recommendations for reform of murder are enacted. The Government did not heed this advice and decided to enact the diminished responsibility reforms without making any of the recommendations of reform to murder.
Macdonald (2018) states the final requirement to make a plea for diminished responsibility is section 2(1)(c) in the amended HA 1957, it is the abnormality of mental function provides an explanation for the defendant’s participation of the killing, subsection (1B) guides that the abnormality is explained if ‘it causes or is a significant contributory factor in causing’ the defendant to participate in the killing. In simple terms there must be a causal link between the mental abnormality and the killing. There was no provision for this in the original law. This new requirement is to ensure the defence could not be used where killing had nothing to do with the mental abnormality. Kennefick (2011) says that the new law resolves the issue of whether causation is required for a successful diminished responsibility plea, the definition does not shed light on the difficulties in proving the link between the conduct and the abnormality of mental functioning.
There was a consensus from Government and the Law Commission that the Homicide Act 1957 was in need for reform. The recommendations from the Law Commission were for the whole act to be reformed however the Government decided that only section 2 of the act ‘Diminished Responsibility’ was to be reformed. The requirements for a plea of diminished responsibility in section 2 HA 1957 were deemed out of date and the wording of the law meant that the definition was too broad and was open to interpretation which could lead to ‘benign conspiracy’ which meant that often defendants who were successful in a diminished responsibility plea were treated leniently. This did mean ‘mercy killings and people suffering with ‘battered wife syndrome’ maybe drawn to killing from stress or emotions, so having a broad definition meant these cases with a grey area could be treated on its own merits. However, the new law states that a ‘recognised medical condition’ is required to form a plea of diminished responsibility, this does makes it more concise even though a recognised condition can come from an extensive list which can include physical ailments. With this extensive list, could mean more expert evidence needed at trials that could help the jury or could leave them trying to decide on different opinions. The reform has added more clarity to the law but with this extensive list of medical conditions this could lead to more claims for diminished responsibility that may not have been considered in the previous law as before it was broad. However, the principle of the reasonable man could give a more reasoned judgement.
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