Property law assignment 1 

Question 1]
An easement according to Bryden (2023), is when a right for a landowner of a dominant tenement is enjoyed over the servient tenement. In most cases it is a positive outcome as it gives a person a right of way. The most common easement is for farmland, as it gives a landowner access to another piece of land which benefits themselves (Tanfield, 2016). Easements can be made legal instead of relying on a verbal agreement if they follow the requirements in section 1(2)(a) Law of Property Act 1925. The requirements are that the right must be granted for either an estate in fee simple absolute in possession, which is for a freehold property, or a term of years absolute, which is for a leasehold property. Section 52(1) of the Law of Property Act 1925 addresses that a deed is also required to make an easement legal. On the contrary, an easement can be made without a deed by creating a contract. This can then be enforced in equity if the agreement complies with section 2 Law of Property (Miscellaneous Provisions) Act 1989 by the doctrine of Walsh v Lonsdale (1882). Lambillion (2021) expresses that an easement is not legal if created without a dedicated timeframe and will only exist in equity. This is also stated in section 1(3) Law property Act 1925.

There are now four characteristics that need to be provided for a right to become an easement. This is because in the case of Re Ellenborough Park (1956) it rose the issue of whether granting a person access to a piece of land as a part of the transaction creates an easement. This led the court to question what the necessary criteria was to create an easement. Dollar (2019) provides the details of the four factors with the first requirement being that there is a dominant tenement and a servient tenement. The reasoning for this is because in section 205 Law of Property Act 1925, an easement is in the definition of land, therefore when an easement is created it becomes a part of the land. Secondly the easement must accommodate the dominant tenement and the right must connect with the normal enjoyment of the dominant tenement. However, the interpretation of the enjoyment is not defined. In the case of Bailey v Stephens (1862) it was proven that a right of way in Northumberland cannot accommodate land in Kent as they are too far away. On the other hand, it was established in Pugh v Savage (1970) that the dominant and servient tenement do not have to be connected and can have land in between them, but they must be close enough that it still accommodates the dominant tenement. The connection to the ordinary use and enjoyment to the land must be established to gain an easement, because in Hill v Tupper (1863) there was not a right to put pleasure boats into the canal as it was for business and not ordinary use. Conversely, a sign for a pub in Moody v Steggles (1879) was granted an easement as it gave directions to the public to get to the pub which was crucial for its ordinary operation. Thirdly, the dominant and servient tenements cannot be owned or occupied by the same person. Lastly, the easement must be capable of being granted by a deed and provide a precise definition. Therefore, it must not involve any expenditure by the servient owner and cannot be so extravagant that it could claim joint possession to the servient tenement. 

It is not possible to get an easement to park a vehicle because an easement cannot give exclusive or permanent possession of a servient tenement (QLTS, 2023). This is because there are no boundaries as to how much access or possession a person will have if they acquire an easement. For example, in Wright v MacAdam (1949) the right was given to a tenant to store domestic coal in a shed on the landlord’s land. However, questions arose regarding how much access can an easement get the person to the shed and how much of the shed could they use. There are no limits in an easement which can lead to controversy.  This was established in Copeland v Greenhalf (1952) because the claim was too extensive due to not having a limit placed on how many cars could be parked on the land. However, there are arguments, according to Nicholls and Souter (2021), that people have been parking on private roads by their houses but have no rights to do so on their deeds, so must apply for easements. But because an easement must have a specific duration to become legal, it is difficult for residents to acquire an easement to park.

An important part of retaining an easement is that there must be reasonable use of the servient land left, but this was not the case in Batchelor v Marlow (2003). It was decided that six cars would cover too much of the servient land and was deemed not a reasonable use for it (Goymour, 2008). The privy council decision from Batchelor v Marlow (2003) was heavily criticized in Moncrieff v Jamieson (2007) about the rights of parking that were granted. The servient owner still retained the ability to build above and below the parking but wanted to place advertising boards on the walls.  Furthermore, it was established in the case of Virdi v Chana & Others (2008) that there was not an agreement with the outcome in either case and was decided that the easement for parking was denied as it left the servient owner with no reasonable use of the land. 

Easements for parking can be granted, as proven through case law, however it causes much controversy as there are no defined rules for the use of the space. To park a car in a specific place whenever a person desires, would mean they have permanent possession. This is not what an easement is as it only provides a right to use someone else’s land (Hughes Paddison Solicitors, 2019).


Question 2)

Harrison has sold the property to Olivia with vacant possession, meaning that all the chattel on the property and in the house must be removed for Olivia’s immediate enjoyment (Dowding and King, 2019). Olivia has some concerns that there are certain items from the property that Harrison is not permitted to remove. Bevan (2022) expresses that there are rules regarding to what has been moved onto the property to become attached to the land and what is removeable personal possession. This can be divided into two categories, fixtures and chattels. A fixture is a structure that is considered to be part of the land and the only way it could be removed would cause damage to the property (Humphreys, 2022). A chattel can rest on the land but is not attached, unless it can be proven that it was added to enhance the property. Cane and Conaghan (2009) write that a chattel will always be considered personal property as long as the degree of its annexation is considered.

The first item Olivia would like to review is the statue. Harrison has a statute that is cemented by its base into the patio. Simmons (2009) conveys the idea that if an object causes damage when removed it should be considered a fixture. Harrison has anchored his statue to the ground, meaning it would be difficult to remove without causing structural and visual damage to the patio. However, if the statue itself was not anchored to the ground it would be considered chattel. This can be proven by the case of Holland v Hodgson (1872), where a stone wall was ruled chattel, because the stones that created the wall were not attached to the ground or each other, they were stacked. Due to the nature of the wall, it could be removed without causing destruction, the stones were deemed chattel. Olivia would have to evaluate whether the statue was real property. Real property is an object that is immovable and belongs to the land (Cunningham and Weller, 2023). According to Luther (2004), Olivia would have to consider the following. The degree of annexation, which is a test to see how fixed an object is to the land and the purpose of annexation, which is to consider why it is attached to the land. Olivia can conclude that the statue is a fixture and cannot be removed by Harrison, because the degree of annexation is cemented to the ground and the purpose of annexation is to enhance the land as a permanent improvement. 

Olivia has also risen the issue that Harrison is not permitted to remove the terracotta pots. The terracotta pots are filled with ivy that has grown attractively up and around the bi-fold doors of the property. Orchards Estates (2018) have given their clients the advice that plants are a fixture and unless is arranged with the previous owner, cannot be removed. The terracotta pots are not fixed to the ground and are meant for enjoyment, these are characteristics of a chattel. On the other hand, the ivy that has grown out of the pots has attached itself to the property. This must have been encouraged to grow attractively to enhance the visual look of the property, making itself a fixture. Bingham (1907) concluded that there is not a clear definition on fixtures which leads to different interpretations. If Harrison had contained the ivy to the pot, it would not be from the land and the degree of annexation would be considered that because that would not cause damage upon removal it would be a chattel. The purpose of annexation would also be for visual enjoyment. However, Harrison must have witnessed that the degree of annexation of the ivy over time had become fixed to the wall and the purpose of its annexation is to enhance the land, therefore the terracotta pots must be considered a fixture.

The summer house is anchored by bolts onto a concrete base in the garden, which contains an inflatable hot tub and Olivia believes that Harrison has no right to remove either. The hot tub inside the summer house is inflatable. It is reviewed by Green (2023) that inflatable hot tubs are easily removable and not built for longevity, two characteristics of a chattel. The degree of annexation is that it is easily removed and is not a permanent item that can be easily moved around the land and even packed up into a bag for storage. Olivia has no right to be able to keep the hot tub. On the contrary, the summer house is physically fixed to the ground. Upon analysing the degree of annexation, it can be seen as permanently fixed to the ground and the purpose of annexation is for shelter in the garden. In the case of Buckland v Butterfield (1820), it was found that an added structure to the property was a fixture and could not be removed without causing damage. It is classed as real property as it is bolted to the ground, however, if the bolts were carefully removed and caused no damage it could be considered a chattel. Harrison may have intended for the summer house to be a semipermanent addition to the garden but in the case of Elitestone Ltd v Morris (1997) it was proven that a chattel over time can become a fixture.

Harrison has tapestries hung up in the house which are described as encased in frames and easily removable. The case of D’Eyncourt v Eregory (1866) shows that tapestries used to be tacked onto the walls to enhance the visual of the property, which was also done with stained glass windows in churches. The degree of annexation is permanent as its whole purpose is to permanently enhance a property, and properties used to be built for the purpose of hanging tapestries (Columbia Law Review, 1902). On the contrary, this was swiftly changed as it was overturned because tapestries are easily removed without causing damage so should be considered a chattel. This was proven in the case of Leigh v Taylor (1902) when tapestries were reconsidered to be chattels as they were tacked onto a board which was then hung on the wall, with the purpose of annexation was enjoyment. However, in the case of Re Whaley (1908), the sole purpose of annexation was to create a beautiful Elizabethan dwelling house with the use of a large tapestry. The degree of annexation of the tapestry was to permanently add to the Elizabethan theme of the home and arguably a chattel that evolved into a fixture. Harrison has his tapestries encased so they were easily removable for cleaning purposes. Because they can be removed with ease and cause no damage upon removal, they should be reviewed as chattel and Harrison’s personal property, which Olivia has no right to. 

The last thing that Olivia has enquired about is the kitchen that is a non-fitted style with integrated appliances. Express conveyancing (2023) convey that free standing kitchen appliances are chattels, which include free standing cookers and free-standing fridges. The kitchen is not annexed to the walls so can be easily removed without damage, fitting the criteria of a chattel. However, when buying a house potential buyers will have expectations of a fixed kitchen in the property. This could have made an impact on Olivia’s decision of buying the house if she had the knowledge there was not going to be a kitchen when she moved in. TSB Bank PLC v Botham (1996) proved that a free-standing cooker was a chattel but a split level cooker with a built in oven and inset hob was a fixture. A kitchen unit was found to be a fixture, as there is an expectation of what a house should contain. On the other hand, it was concluded that kitchen appliances retain characteristics of chattels. Malhorta (2022) advises to her clients that fridges, stoves, microwaves, washers and dryers are chattels, and that it is important that buyers and sellers communicate efficiently to each other about the expectations of what is in the house. There is not enough information about the kitchen to draw a solid conclusion but from the information presented Harrison has the right to take his non-fitted kitchen with him. 

The definition of fixtures and chattels are very frivolous so it is important that buyers and sellers have solid communication in the expectations of what will be included in the vacant possession of the property. B (1920) write that buyers should go into a deal knowing that a house will be filled with mainly chattel and should not have expectations to gain them. However, throughout the years each case that goes to court is analysed more thoroughly and unless the degree of annexation is that it cannot be removed with destruction or damage it should be deemed a chattel. Due to growing technology this is becoming more common and future law should expect to go through further reform. 
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