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An easement is a right given to a third party to do something on land that they do not own, however there is no legal definition. An easement could be having right of way to access another parcel of land for example, or it could be a utility company having the legal right to lay pipes and cables under the ground on someone's land. Easements are necessary to allow access to roads and facilities for many properties and in 2008 the law commission found that they are expressed in around 65% of freehold titles (Legal futures, 2021). The case that set out the criteria for what is needed for a right to exist as an easement was in RE Ellenborough Park (1956). In this case, four pieces of criteria were established that are essential for a right to exist as an easement. Firstly, there must be both a dominant and servient tenement. This means that there must be two pieces of land, the pieces of land must also be adjacent or close to each other and have distinct landowners. Uncertainty regarding two adjacent or close pieces of lands ownership can result in easements failing to be seen as legally enforceable, as was laid out in London & Blenheim Estates Ltd v Ladbroke Retail Parks Ltd (1993). The easement must also ‘accommodate’ the dominant tenement, this means that the dominant tenement must be benefiting in some way because of something that the servient land has or allows, for example a right of way. It must be the land that enjoys the right however and not the owner due to the ability to transfer ownership of the land, this was established in Hill v Tupper (1863). The dominant and servient land must also be owned by different persons. It would not make sense for a landowner to have a requirement in place that would be of a detriment to his own land. If there is an instance where two parcels of land that were previously the dominant and servient tenements become owned by the same person, the easement is extinguished. An easement must also be capable of forming the subject matter of a grant. This means that it must be able to be put into a written document. There cannot be an easement of this nature created that requires the owner of the servient tenement to spend money except for in two instances, which are to maintain a shared fence, established in Crow v Wood (1971) and to keep common parts clear and well maintained (B. Whitters, 2004). 

[bookmark: _Int_LtXUrkrj]There are many ways in which an easement may be acquired. The first is by statue, this type of easement is normally used to create an easement that will give people access to public utilities. Easements by statue can also be created by local acts of parliament. Another way is through expressed or implied grants. An expressed grant is an agreement where one party will grant an easement over their property to another party, and they are usually compensated for this. Express grants are normally made by being included in the words of the grant into the transfer of the estate. Under S.1(2)a of the Law of Property Act (LOP) 1925 an express grant will be legal if it was created by a deed and equivalent to a term of years absolute or a fee simple absolute in possession. An implied grant has four main ways in which it can be applied to create an easement. Grants can be implied by necessity, for example if a parcel of land is landlocked then the landowner can apply for an easement to gain access to his land. Easements by necessity are granted to ensure landowners can enjoy their land for its intended purpose as was seen in Wong v Beaumont Property trust LTD (1965). Easements are also granted if the court finds that the two parties involved had a clear intention of the subject of the easement taking place, this issue is seen also in Wong v Beaumont Property trust LTD (1965). Easements can also be created through an implied grant when an easement has existed before between two parties. When the parcels of land change ownership the easement can carry over even if it was not expressed by a deed. Wheeldon v Burrows (1879) created the precedent for the creation of these types of easements. Section 62(1) of the Law of Property Act states that any advantages that a piece of land benefits from, including easements, will be enjoyed by the new owner when the land is sold unless it is expressed in the deeds that they are to be excluded. The final way in which an easement can be made is by prescription. This means that an easement is assumed to be existing or to have been created in the past due the length of time that right of the easement has been exercised. Easements are created in this way by the prescription Act (1825) for an easement to be created by prescription, the action that they are claiming an easement for needs to be proved to have acted on for at least 20 years without interruption. It can also be created by proving that the action has been taking place since time immemorial which is considered to be 1189. 

[bookmark: _Int_7Qcqf16d]There are also rules that dictate when a valid easement has been made and can be upheld, for example section 2 of the prescription Act states that certain easements have been created if a landowner has been using the dominant tenement for twenty years or more. This principle is widely accepted as fair and could potentially be useful for landowners. There is however a major problem with this section of the Act, it is extremely easy to defeat due to how outdated the legislation is. Proving that the land has been used since 1189 is often impossible and so would never be used to claim an easement has been created by prescription. While s.2 of the act is, in part redundant, it is also necessary due to the rights it provides regarding other types of easements. Easements contained in s.2 require certain criteria to become absolute and indefeasible, it is normally the length of time that they have been in place for without interruption. An example of this would be that any easement that has been in place for 40 years or more would be absolute and indefeasible unless it was brought about by consent or a written agreement. The exception to this is laid out in S.2 and it is that an easement of light would only need to subsist for 20 years without interruption to become absolute and indefeasible unless it was brought about a written agreement or consent S.(3). The most difficult right to uphold is a profit a prendre, this is the right to gain material or something that can be owned from another piece of land via an easement. Profit a prendre can also be created by prescription but it must have been in use for 60 years without interruption, interruption in this situation is classed as use or access stopping for any length of time longer than a year. 

The prescription Act also lays out a list of the requirements for easements created by prescription. As well as being used for the necessary prescriptive period, there are also several elements of criteria that must be met. The right must have been used continuously and must also be used without force, without secrecy and without permission. There is often doubt about whether these criteria have been met or not and this was exampled in London Tara Hotel v Kensington Close Hotel (2011). Complications seen in this case and several others have led to calls for reform by the law commission. There have been instances where the law around easements by prescription has caused unnecessary issues for the courts due to the wording of the legislation being quite vague.  A large part of granting easements is down to how long they have been exercised for. Due to this it is important that a cut off time is set. Once a claim has been made it stops the ‘prescription clock’ this means that as soon as the issue of a potential easement is brought to action then the clock stops. This is done to ensure that the facts of how long a right has been exercised cannot become the necessary amount while the claim is being decided upon. This has caused confusion for parties that have tried to deny easements in the past and was also seen in London Tara Hotel v Kensington Close Hotel (2011). The issue of the continuous use rule has also caused problems, while the law says that the use must not stop for more than a year the amount of use is not mentioned specifically. Even though a right is exercised for a long time and there is never an entire year when the use stops, they could clearly still exercise the right infrequently and still be granted an easement, this was demonstrated by the case of Orme v Lyons, (2012). This is seen as unfair by many and another issue that backs up the calls for reform in the laws of easements. Precedent for the issue of continuous use was also set in Tehidy Minerals v Norman (1971). This case set the precedent that continuous use need not be constant just reasonably regular and the owner of the servient properly only needs to be aware of the use of the right for an easement to be upheld. 


[bookmark: _Int_aHAIgVvC]The original way to claim an easement by prescription was by using common law. The legislation stated that they are valid if they are used since ‘time immemorial’ this meant that the easements were being used as a right since 1189. As time went on this piece of legislation became more difficult to prove and so to rectify the outdated legislation the proof of use for twenty years was introduced, it was known as the doctrine of ‘lost modern grant’ and it was recognised by Dalton v Angus (1881). The principle of ‘since remembered time’ and the 1189 test has become redundant over time as it is almost impossible to prove. This method had been criticised for being outdated and absurd in its use, the method only adds to the confusion around this area of law and would likely be abolished if there were to be reforms to the way in which easements can be acquired (R.H.Rosenburg, 2017). The archaic nature of the original common law is what makes the concept of lost modern grant so necessary and useful in practice. Instead of having to prove an easement has existed since 1189, courts can now presume that an easement has been created if it can be proved that the action being taken in the easement has been happening for at least 20 years. This legal fiction is still used in practice today because it is one of the simplest ways to acquire an easement. There are however some issues with the concept of lost modern grant. The law has attempted to address these issues with the prescription Act (1832) but many feel that the act only adds to the confusion around easements. There were often difficulties in getting juries to grant easements and so the Act was passed to try and help this. As mentioned earlier s.2 of the Act gives the criteria for certain things that need to be established for an easement to be assumed by legal fiction, the type of right enjoyed and length of time for decides this. 

The aim of the prescription Act is to simplify the law in this area and provide a more specific set of requirements to be used to grant easements. The Act creates a distinct set of criteria that allows easements to be created in a shorter amount of time if the rights exercised are different. Having a more specific set of criteria does benefit courts and landowners because it allows easements to be created in a more convenient way, rather than by using the vague terms that the doctrine of lost modern grant allows. It also makes the law more equitable due to the flexibility it gives landowners when they are trying to acquire easements for a specific purpose (P. Bland, 2011). The issue that these requirements can cause is that there is sometimes confusion when the rights have been exercised for a long enough period but something else in that circumstance stops right easement from being granted. A common issue that leads to this type of easement not being granted is when the party that is claiming to own the dominant tenement has at some point paid a fee to exercise a right over the servient land. This issue was seen in Gardner v Hodgson’s Kingston Brewery Co: HL (1903). The prescription act also makes the law more equitable in terms of how it can deny perceptions being granted. If a right has existed over land for less time than is required in the prescription Act, then the easement will not be granted. However, given how arbitrary the date given by common law is and the lack of clarity in the legislation, it is possible to stop easements being made if the right is being exercised over anything that has come about since 1189. For example, an easement could be denied because new land has been created by land being sold and divided, or by the building of a wall after 1189 as was seen in Duke of Norfolk v Arbuthnot (1880).  

In conclusion the law in this area needs reform. Having three ways to grant a right has caused confusion and delay for the courts and landowners. In some cases, the precedent itself has had to change because issues have been misunderstood or it has been decided that the previous precedent was wrong. An example of the case law precedent being changed can be seen in Bakewell management v Brandwood (2004), where the defendant sought an easement to be recognised by law after 20 years of continuous use. There was already precedent for this situation which was laid out in Hanning v Top Deck Travel group LTD (1993). The problem was that the precedent that had been created for these situations was wrong due to section s.193 (4) of the LOP which states that it is illegal for someone to gain vehicular access to a common to which the section applied. It did not matter that the land had been being use continually for 20 years because it breached one of the rules of easements by prescription. The act of driving on the land itself was illegal and therefore the easement was not upheld. (M. Poulsom, 2017) The law commission has called for a reform of the legislation in this area of law and there have been suggestions that the three methods of granting an easement need to be abolished. Instead, there should be one, new piece of legislation that would dictate how easements are granted. The commission claims that the streamlining of this area of law would make the law simpler and reduce the amount of these types of cases going to court (C. Warenius, 2012).
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