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1. 
Executive summary 

The goal of this report is to investigate negligence in construction, examining how it impacts different elements of the construction industry. I will illustrate how negligence affects construction companies using case law of my choice.  This report will conclude with an evaluation of my understand of legislation relating to the construction industry.



2. Terms of Reference

2.1. The principle focuses are:

2.1.1. [bookmark: _Int_gIexM2CV]To explain the tort of negligence and it is place is construction

2.1.2. To use case law to describe the significance of negligence for the construction industry and how it may affect the progression of a project



3. Procedure

3.1.1. My findings include sources related to the tort of negligence from textbooks and various websites which will be found in my references and bibliography.

3.1.2. Some information has also been included that I have gathered from note taking in class.

3.1.3. To show how adjudication impacts the decision of a dispute using the case of Vinci Construction UK Ltd v Beumer Group UK Ltd









4. Research

4.1. [bookmark: _Int_WRYEEXUR]The general definition of tort is that they are civil wrong doings, meaning that they have committed a wrong to another person. There are many different torts, such as assault, damage to personal property and negligence. The tort of negligence is one of the most common torts, “which imposes an obligation not to breach the duty of care
4.2. [bookmark: _Int_hhgvmOgq]” (Practical Law, n.d.) which tells us that our duty is to act in a way that a rational personal will in the same situation.  The tort of negligence can appear in various industries from construction to the manufacturing industry where one exceedingly popular example of negligence is seen in the case of Donoghue v Stevenson [1952].  The tort of negligence has three elements to it which are, duty of care and breach of duty which I have already mentioned, and there is also the element of damages that comes into it where we see it split between many different types of damages. These damages include ‘Nominal damages’ which is where nobody has been injured but have been legally wronged, then there is  ‘Compensatory damages’ where compensation is given as somebody has been injured due to a legal wrong taking place. Finally there is ‘punitive damages’ where the defendant has found themselves acting in a disorderly manner and put themselves and others in danger.  All damages payments are calculate by many factors such as depression, disfigurement or even loss of enjoyment in life. The worse the severity of the factor the more will be paid out as you may need this as you cannot work or live a normal life as you should. An example of duty of care is when we drive, we have the responsibility to drive safely and not put other people In danger of having an accident. Damages also links to this situation as someone may be injured or sense some trauma from the accident which could stop them from driving as they may feel anxious about it. 

4.3. [bookmark: _Int_6TA4luRc][bookmark: _Int_mDg5Y1Tu]In the case of Anns v Merton London Borough Council there is an example of the tort of negligence being used. This case includes a council who have not carried out proper inspections on buildings and have allowed contractors to build the foundations and have broken the by-laws. By this happening there has been a was cracking in the walls and more which was caused by the foundations not being laid the right length, compared to the plans that have been made. “There were two specific issues. (1) Whether the council owed a duty of care to the claimants in respect of the incorrect depth of the foundations laid by the third-party builder. (2) Whether the claim was statute barred” (Lawteacher.net, 2019), The phrase statute barred meaning that the creditor cannot go through court as they have not taken action quick enough to claim anything. In this case the question was brought up about whether period of limitation had been surpassed. The other issue brought up led to the element of duty of care and whether Merton owed that to Anns, this asks the question whether it is was the council's fault or the contracted builders and how the building should have been inspected. One of the requirements when duty of care comes into the situation is that it must be just and reasonable that a duty should exist.  “A duty of care in tort is owed to clients and third parties from contractors and consultants, with a promise to take reasonable care to avoid causing injury or damage to the property” (Van Eaton Solicitors, 2021), We can link this passage to the case of Anns v Merton as we have seen damage to property occur. Although the damages that have occurred were not directly link to Merton as they did not build the house foundations, but it was in their duty of care to inspect the house before completion to ensure there was no risk of damage to property of person. The word ‘reasonable’ in this text shows that they may not have to carry out the work but as it is their duty of care they should do it to not breach the tort of negligence.

4.4. [bookmark: _Int_IKGkj8SP]Once the claim had been made by Anns it was sent to the House of Lords where the council had appealed and had it dismissed. The House of Lords came to a conclusion that it was not duty but it was discretionary power due to the fact that it could be dangerous to the pubic or Anns in this case. Forward from that the failure to inspect the buildings would not hold them liable in negligence only if they have legitimately and appropriately exercised their right. From this case it was established by Lord Wilberforce that a two-stage test is required, which they called the Anns Test. The first check was that the proximity of the relationship between respondent and appellant and then a sum up of reasons why the appellant does not have a duty of care, in this case Merton LBC.  Since this case the test has been over ruled.

4.5.  This case shows us the importance of having a duty of care to our clients as it can come back to you and make you lose a severe amount of money. Also it will show a negative view of your company which could also lead to more loss. The tort of negligence makes sure we put these precautions in place to make sure no damages or defects are seen in buildings and other structures. This tort ensures that no person gets harmed in the lack of awareness from companies as they always have to follow these precautions so it doesn’t come back to hurt them in the future. In this case we do not see the projects progression be affected as the defects occurred after the project was finished, but in the next case I talk about which is Vinci Construction UK Ltd v Beumer Group UK Ltd [2018], we can see how the tort of  negligence can affect it.



4.6. The case between Vinci Construction UK Ltd v Beumer Group UK Ltd [2018], is between a Vinci, who are a company who Gatwick airport had employed to cover works in a certain area of the airport. Beumer Group were employed as sub-contractors by Vinci to undertake works in the baggage handling system at the airport. During this a dispute arose between Vinci and Beumer over completion dates and some liquidated damages payable. These companies used adjudication to resolve this as it would have been cheaper and have taken less time compared to a court procedure. In this case the adjudication was appointed to Dr Chern and his decision went in the favour of Beumer. 

4.7. [bookmark: _Int_XZ0ZkHDf][bookmark: _Int_sG7NRxc6]While Vinci and Beumer were in their first adjudication (BVII), Beumer were also involved in a different with Logan (BlII). Vinci was not informed about this adjudication; this made the adjudication unfair due to the material included in BLII was tightly linked to Vinci and they should have been informed about it. Vinci did not pay the adjudication fees which led to a second adjudication between the two, and this time it was sent to court. “… the Adjudicator did not keep the requirements of natural justice in mind when writing his decision.” (Cope, 2018), This is a quote from Beumer where he challenged using the adjudicator about not thinking about natural justice which allows us the right to when and where the hearing is and a satisfactory report of the case that has occurred. There were three varied reasons why Beumer believed this, one being that the adjudication was not consistent with the decisions being made with a point being decided when it was not brought up by either of the parties. Another point is that some decisions made did not have any real reasons to be made, and the last point was that materials from previous adjudications were not disclosed. The latest application shows that Vinci were entitled to a sum of £9.7 million which is too be paid by beumer. Beumer tried to claim against this and not pay but the final decision shows that the arguments given were justified against.


4.8. [bookmark: _Int_dn5fLIUT][bookmark: _Int_RWCBUiqD][bookmark: _Int_sOpnFx7O]Adjudication plays a huge role in the case and several aspects of construction; we can see from this case there is a link between. the construction industry as a it plays a huge part in the likes of principle, sub, and sub-sub-contractors. The case of Beumer and Vinci gives many examples of this as we go from adjudication between principal contractor and sub and also sub and sub-sub taking place and both affecting the outcome of each other. To conclude my findings on how adjudication impacts construction, I believe that is an efficient way to solve problems between companies without too much expense and time given up. The fact that we also must include readings from other adjudications that could affect the outcome of their adjudication.



5. Conclusion

[bookmark: _Int_eN9oQ05j][bookmark: _Int_UaQNzmnr][bookmark: _Int_obV1oE8l][bookmark: _Int_dOWFE18r]From all my findings I have come to understand the different torts in the United Kingdom that can be used in conflicts between construction companies. From my in class learning and research that I have done, I can see the various points that may affect how the interpretation of negligence can be looked at in many different ways and how we can get around it correctly. Also, the fact how conflict between companies can have a massive impact on the progression of their projects, this can affect the company's revenue and prevent them from moving onto different projects that they need to be starting. This then links to my last point of how adjudication helps the construction industry by cutting time and costs in conflicts compared to to if they were to go to court where it would cost a generous sum of money and could take years to come to a final decision. This helps the industry to run smoothly and make most companies happy with their profit and how they are dealing with their time.
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