Nature and Classification of Trusts
Introduction
There is no universally accepted definition of a trust – it is complex.  It is easier to describe than define but in essence it is a relationship recognised by equity which arises where property is vested in a person/persons  called trustees, who are obliged to hold for the benefit of other persons called beneficiaries.  In this sense the trust involves an inevitable fragmentation of legal and equitable title.  The interests of the beneficiaries will usually be laid down in the trust instrument but may be imposed or implied by law.
The subject matter of a trust is commonly a legal estate in land or invested funds but may include any form of property such as land,  money, chattels, equitable interests.  Trusts for charitable purposes can also exist, though there is some doubt as to the validity of trusts for non-charitable purposes.  Anomolous illustrations can be found in case law, eg the building of a monument in memory of the testator or the upkeep of a testator’s cat.
Trusts Distinguished from other relationships
Bailment
Is a relationship recognised at common law.  It arises where a chattel owned by 1 person (bailor), is in the possession of another (bailee), with the owner’s permission.  The bailor remains the legal owner. The bailee has to show a certain standard of care in his stewardship of the chattel. In Campbell v Redstone Mortgages Ltd [2014] a mortgaged property was repossessed by the lender.  The borrower failed to remove personal chattels from the property and the lender acted to remove and dispose of these items.  In enforcing the possession order and discovering that no attempt had been made to clear the property, the lender became an involuntary bailee of the goods.  It held a duty to do what was right and reasonable in the circumstances and had acted appropriately in providing opportunities for the borrower to retrieve their personal items.
Where there is doubt as to whether the bailor/bailee relationship has been created, the court will consider the property owner’s intention, objectively ascertained from his words and conduct (Day v Royal College of Music [2013]).
The main differences between a trust and a bailment are:
· The bailee’s duties are common law duties rather than equitable ones;
· The duties are minimal in comparison to those owed by a trustee;
· The legal title to the chattel remains with the bailor, whereas with a trust, the trustee has legal ownership of the trust property; and
· Only chattels can be bailed, while a trust can apply to all kinds of property.
Agency
The relationship of principal and agent resembles that of trustee and beneficiary in a number of ways:-
· Agents and trustees must both act personally in the business of the agency/affairs of the trust.  Both are accountable for any profit they make out of the property entrusted to them.  Both are fiduciary relationships (ie involve good faith and loyalty) so they should have no personal interest conflicting with their duty.
The main differences are:
1. A trustee has title to the property, whereas an agent generally has not.
2. A trust is proprietary (ie the beneficiary is the equitable owner of the property), whereas money due on an agency is recoverable on the basis of a personal claim.  This will be significant on the insolvency of a D.  Any property held in the capacity of a trustee is not available for his (the trustee’s) debts generally, because it belongs to the beneficiaries.  Money held on agency is not protected in the same way.
3. An agent can render his principal liable, but the trustee cannot impose any liability on a beneficiary.
4. Agency is based on contract, trust is not.
5. Agency terminates on death, but a trust may carry on.
Contract
Trust and contract are distinct legal entities. Trusts developed by equity and arise independently of agreement.  They give rise to rights in rem.  
Contract is a product of common law and gives rise to personal obligations only – rights in personam. Contracts will normally be supported by consideration, whereas a trust may be created by will and can be in favour of volunteers (ie beneficiaries who have given no consideration).  However, if the property has not actually been settled on the trustees, only Beneficiaries who have furnished consideration can enforce (see later).
Debt
Whether it is a contractual debt or not, the duty of a debtor is to pay money to the creditor.  By contrast, a trustee is to hold property on trust for the Beneficiary.  The debtor’s obligation is personal, the trust is proprietary – and again this can become crucial if the debtor or trustee becomes insolvent.
In certain circumstances a debt and trust can co-exist; a loan to be held by the borrower on trust is repayable as a debt if the purpose for which the money was lent is carried out, and may be held in trust for the lender if performance is impossible.
Administration
There are some similarities between the position of the personal representative (PR) of a deceased person (ie the executor of a will or the administrator of an intestate estate) and that of the trustee of a trust.  
Indeed, in most wills the same individuals are appointed as executors of the will as well as trustees of the trusts created under the will.
A trustee’s duty is to manage the trust so long as it continues, whereas the PR’s duty is to get in all the assets and distribute them after having paid all the debts.  In fact, if the will itself creates a trust or there is a statutory trust on intestacy, the executors and trustees are often the same persons.  
Although their duties are different, a PR is included in the definition of trustee contained in the Trustee Act 1925 (TA 1925) and is in a similar fiduciary position.  There are, however, a number of differences.
1. The limitation period on an action to recover trust property is 6yrs; claims in respect of personal estate have a 12 yr limitation period (arrears of interest on legacies – 6yrs).
2. While there is no distinction with regard to the power of disposition of realty (real property) (the power being joint in both cases), in the case of pure personalty (personal property), trustees must act jointly, but just 1 of several PRs can dispose of such property.
3. Formerly a PR held his office for life, unless there was a ltd grant.  Once he accepted office, he could not retire. Now under s50 Administration of Justice Act 1985, the court may discharge and executor/administrator and appoint a substitute.  On the other hand, a trustee is permitted to retire and new trustees can be appointed under ss36 and 39 TA 1925.
4. A trustee’s duty is to the Bs, whereas an executor’s duty is to the estate as a whole.  In Re Hayes’ Will Trusts [1971] a testator appointed 4 persons (including his son) as executors and trustees.  They had the power to sell a farm to any person (including the son) and if it was to be sold to the son, it was to be at the probate value – that is the value for tax purposes at the date of death.  It was held that, in agreeing this value with the authorities, the executors should negotiate in the usual way to agree as low a value as they could so as to minimise the tax liability.  They were not obliged to consider that this benefited the son, while a higher value would have benefited the other Beneficiaries
5. Where trustees under an existing trust appoint a new trustee under the statutory power in s36 TA 1925, the legal estate in most types of trust property vests automatically in the new trustee (s40 TA 1925).  On the other hand, PRs cannot appoint successors.  If the last executor dies, the office passes to his executor if he has appointed one – otherwise a new grant of administration must be obtained.
6. The nature of the interest of a legatee/devisee as compared with a B is different.  A trustee under a trust has only bare legal ownership and the beneficial interest  in the trust property lies with the Bs.  PRs have the entire ownership of the property vested in them during the course of administration  and until assent.  The Bs have no beneficial interest in any particular asset while the estate remains unadministered (Re K (Deceased)[1986]).
TRUSTS AND POWERS
The differences between the duties of the trustee of a trust and the donee of a power highlight what is involved in becoming a trustee.  The courts have had difficulty distinguishing between these two relationships.  
A trustee may need to know whether a particular authority they have been given is part of a trust or a separate power.
A power is defined as an authority vested in a person to deal with or dispose of property that is not his own.  Powers may take many forms eg powers of attorney, powers of sale, investment etc. Especially important is power of appointment.
This is the right given by a donor to the donee of the power to appoint property to some person or persons (known as objects or appointees).  A general power gives the freedom to the donee to appoint to any person (including himself), whereas a special power is one which must be exercised in favour of a person or persons within a limited class.
A hybrid or intermediate power is one that does not fit neatly into the above categories eg a power to appoint anyone except certain people or classes of people.
Trusts and powers: general distinction
A power can be distinguished from a trust as follows:-
· Trusts are always equitable; a power may be legal (eg power of attorney) but since 1925 most powers, including all powers of appointment, are necessarily equitable;
· A trust is imperative; a power is discretionary.
This seems straightforward but is not easy in practice.
1. One reason for the difficulty distinguishing between trusts and powers is that they may look similar.  In many trusts, the extent of the beneficial interests held by the Beneficiaries is known from the time when the trust comes into existence.  These are known as fixed trusts, because the beneficial shares are FIXED in advance.
In other trusts, the trustees are given discretion as to how to distribute property among a defined class of Beneficiaries – a discretionary trust.
In the past the terms “trust power” or “power in the nature of a trust” were also used. Discretionary trusts have similarities to powers of appointment since the eventual extent of the Beneficiaries interest is not determined by the settlor but by the trustees.
However, they are not exactly the same because the discretion given to a trustee of a discretionary trust must be exercised: a trust imperative and a power (sometimes called a mere power) is not.
2. The type of power most similar to a discretionary trust is a special power of appointment, a power given to someone under a trust or settlement authorising him to appoint some or all of the trust property among a limited class of persons.  The restriction of the class of objects is known as a limitation.
3. To add to the difficulty, 1 person may be both the trustee of a trust and the donee of a power given by the same settlor/donor.  
Distinguishing between discretionary trusts and special powers of appointment
The only way courts can distinguish between trusts and powers is by construing the settlor or donee’s words.  For example, by construing the wording of the will.
The following 3 cases are examples of limitations construed as mere powers only rather than imposing a trust obligation.
a. Re Weekes’ Settlement [1897] – the testatrix gave her husband a life interest in certain property and gave him “power to dispose of such property by will among our children”.
b. Re Combe [1925] – the trustees were directed to hold the property on trust for the wife for life, then the son for life and then “for such person or persons as my said son…shall by will appoint, but this to be confined to any relation or relations of mine of the whole blood”.
c. Re Perowne [1951] – the testatrix gave her H a life interest “knowing that he will make arrangements for the disposal of my estate, according to my wishes, for the benefit of my family”.
In these cases, the words used did not appear to create an imperative obligation to distribute the property (which would be necessary for a trust).
The presence of a gift over in default of appointment (if there is one) is strong evidence in favour of a mere power.  Where the donor has, eg, given property “to A for life, remainder to his (A’s ) children with power to A to appoint the property in such shares as he thinks fit among his children”, prima facie this would create a trust in favour of the children subject to a power of selection.  If, however, the donor continued “and in default of appointment to Z absolutely” (Z being a person outside the class), the effect of this would be to negate a trust.  By anticipating that Z will get the property failing an appointment, the donor reveals an intention inconsistent with a trust in favour of the children.  If there was a trust, A could not deprive the children of their interest through failing to appoint any property to them.
If there is no gift over in default of appointment it may be that a trust has been created but there is no hard and fast rule that a trust will be found if there is no gift over.
 Sometimes, there may be elements of both a trust and a power.  Consider the following gift: “To Jill for life, remainder to Jill’s children in such shares as Jill shall appoint.”
The words “remainder to the children” amount to an express gift (trust) to them as a class.  The power is limited to deciding the particular shares to be taken by individuals within the class.  The power may be exercised in favour of 1 only – who will then get all the property.  However, failing any appointment, the trust in favour of the children will be carried out by the court.
If this happens, it is likely that the property will be distributed to all the members of the class in equal shares.  Thus, while the power can be exercised, no individual within the class has any r to a defined portion, but the class as a whole is beneficially entitled to the property.
4. Sometimes, a limitation which at 1st sight creates a mere power is, in fact, a trust power/discretionary trust.  This arises because, on a construction of the whole document, an imperative intention that the class should get the property in any event can be found.
The classic example of this is Burrough v Philcox [1840]. The testator gave his child a life interest, with power “to dispose of all my real and personal estates among my nephews and nieces or their children, either all to one of them, or to as many of them as my surviving child shall think proper”.  No appointment was made.
It was held that the effect of this provision on a construction of the will as a whole was to create a trust in favour of the nephews etc., subject to a power of selection given to the child of the testator.  As the power had not been exercised, the nephews and nieces and their children took equally.
The courts seem more inclined to find an intention to benefit the objects of the power in the event that no appointment is made (and hence construe a discretionary trust) where the objects of the power are small in number.  This is not however crucial.  In McPhail v Doulton [1971] a trust was created by instruction that the trustees “shall apply the net income in making at their absolute discretion grants to employees past and present and their dependants”.
In determining the size of the share each beneficiary will take where the court infers a trust, the courts do not always order an equal division as they did in Burrough v Philcox, particularly where the number of beneficiaries is large.
Where all the Bs of a discretionary trust are adult and under no disability, they may determine the trust and require the trust property to be shared out (Re Smith [1928]).  In effect, this is an application of the rule in Saunders v Vautier [1841].  This contrasts with the position of objects of a mere power, who can never claim any proprietary interest until the power has been exercised in their favour (Schmidt v Rosewood Trust Ltd [2003]).
To signify that certain fiduciary obligations attach to its exercise, a power conferred on a trustee is sometimes referred to as a fiduciary power, and those conferred on others as bare powers or non-fiduciary powers.  The distinction between discretionary trusts and powers is often very fine.  It is a matter of construing the trust instrument to ascertain the settlor’s intention in each case.
Is the distinction between discretionary trusts and mere powers still important?
The distinction is relevant in rare occasions but there will still be differences in the duties owed depending on whether a trust or a power is established and, in turn, between a fiduciary power and a bare power.
1. In McPhail v Doulton [1971] the distinction between trust powers and mere powers was summarised by Lord Wilberforce.  The trustee of a discretionary trust need not have a fixed list of all Bs, but must survey the field in order to form a reasonable view as to the no of potential Bs.  It is probably because of this duty to survey  that a discretionary trust will fail if the class is so large that it would not be administratively workable.  In contrast, a mere power will not fail simply because the “class” of potential Beneficiaries is vast. 
Schmidt v Rosewood Trust [2003] approved Lord Wilberforce but went on to stress that the main point of the difference was that under a discretionary trust of income, the distribution of income is mandatory, with the trustees’ discretion ltd to the shares and choice of recipients.
2. A discretionary trust is a trust and the trustees are clearly under fiduciary duties.  They must make a selection after proper consideration of the class of Bs.  If the trustees refuse to act, they may be removed by the court (or the discretion may be exercised by the court).
3. With a mere power, there is no duty to make a selection and a donee of a bare power essentially only has to keep within the terms of the power and not act capriciously.  This must be contrasted with a fiduciary power- as where a trustee is given a power of appointment. Here, fiduciary duties arise not so much from the power but are inherent in the office of trustee. A trustee may not disregard a power, forget about it or release it; he must consider from time to time whether and how to exercise the power.
4. In Bridge Trustees Ltd v Noel Penny (Turbines) Ltd [2008] as part of a scheme to wind up a pension scheme, the principal employer (P) held a power to distribute surplus assets.  While P was under the control of administrative receivers, B was appointed trustee and obtained the power to exercise the power of distribution.  However, when the receivers stopped acting, the power reverted to P.  The sole director of P refused to exercise the power.  B sought an order substituting it as trustee in P’s place, on the ground that the power was fiduciary  and therefore P had to exercise it.  
The court held that it could not replace P under the provisions in s41 TA 1925 as that applied only to trustees, and P was not a trustee.  However, it agreed that it was a fiduciary power and it could direct P as to how to exercise the power.  It followed that where the done refused to act, the court could also appoint someone to replace him.  B was a suitable person to exercise the power and was duly appointed.
5. If the trustees do not exercise a trust power, the court will do so in the manner best calculated to give effect to the settlor’s or testator’s intentions.  In the case of a mere power, although the trustees may, and normally will, be under a duty to consider whether and it what way they should exercise their power, the court will not normally compel its exercise.

TRUST CLASSIFICATION

(see diagram provided as handout)

There is a basic division between public and private trusts, the former being for the benefit of individuals, the latter being charitable in nature and for the benefit of the public.  The Attorney-General undertakes responsibility for the enforcement of charitable trusts.  Certain purpose trusts which are non-charitable are nonetheless allowed because of anomalies in the law, eg, a trust for the upkeep of particular animals or maintenance of graves and monuments.  Such trusts are known as trusts of imperfect obligation.

1. An express trust is one created by the intentional act of the creator, who is known as the settlor or, in the case of a will, the testator.  A manifest intention to create a trust is essential.  The settlor may nominate a 3rd party to act as trustee or (less commonly) he may declare himself to be the trustee.
2. Statutory trusts – trusts created by law as am automatic consequence of certain circumstances.  Eg the statutory trust applicable to the interest of a minor who is, under the rules of intestacy, entitled to all or part of the estate of a deceased person.  Another is the statutory trust that arises in cases of co-ownership.
3. There are 2 types of implied trusts: the resulting trust and the constructive trust. 
4.  A resulting trust exists where property has been conveyed to another but for the beneficial interest returns (or “results”) to the transferor.  Eg where property is conveyed to trustees upon certain trusts which either fail or do not exhaust the entire beneficial interest.  These are sometimes labelled as automatic resulting trusts.  Another type of resulting trust is the presumed resulting trust.  This is based on the non-expressed but presumed (or inferred ) intention of the creator , eg, in favour of a transferor who conveys property to a volunteer (someone who provides no consideration).  The presumption is rebuttable, but as a starting point, “Equity assumes bargains not gifts”.
5. Constructive trusts are usually regarded as arising by operation of law, irrespective of the expressed or implied intentions of the settlor.  Equity imposes the trust in the interests of justice and good conscience to avoid an unfair result.  Eg, it is a strict rule of equity that a person in a fiduciary position is not entitled to make a profit from his trust.  If he does make such a profit, he will hold it on constructive trust (Keech v Sandford [1726]).  The constructive trust arises in many different areas of law, including contracts for the sale of land, the perfection of imperfect gifts, secret trusts, mutual wills, fraud, estoppel, joint ventures, SP etc (FHR European Ventures LLP v Mankarious [2013]).

Fixed, Discretionary and Protective Trusts

Fixed trusts:
A fixed trust is 1 where the interests of the various Bs are “fixed” from the start.  Eg “to A for life, remainder  his children in equal shares”.

Discretionary trusts:
The essential feature is that property is conveyed to trustees to be held by them on trust to apply the income or capital (or both) for the benefit of the members of a class of Bs in such proportions as the trustees think fit.
Most discretionary trusts are concerned with income, the distribution of capital is commonly effected under a power to appoint. The following general points on discretionary trusts should be noted:-
1. During the period of the trust a beneficiary has no right to any part of the trust property, but he has a right to be considered as a potential recipient of the benefit.  As this is not a proprietary right (JSC Mezhdunarodniy Promyshlenniy Bank v Puchev [2015] there is nothing the creditors or trustees of bankruptcy can claim if the beneficiary becomes bankrupt.
In Gartside v IRC [1968] a beneficiary under a non-exhaustive discretionary trust  (see 4 below) could not be said to have any quantifiable share, so no estate duty was payable on his death.  The same would be true under Inheritance Tax today.
2. A person may settle his own property upon immediate discretionary trusts and make himself a permissible object of the trustee’s discretion; he will then have no interest that can vest in his trustee in bankruptcy.
3. Whilst a beneficiary cannot interfere with the discretion of the trustees, a court application may be made where the discretion is improperly exercised or there is a refusal to exercise.  Further a beneficiary who is (or beneficiaries together who are) absolutely entitled (sui juris) may terminate the trust under the principle in Saunders v Vautier [1841] as applied in Re:Smith [1928]
4. The distinction between exhaustive and non-exhaustive discretionary trusts is relatively modern.
Exhaustive – requires that all income arising must be distributed, and at the same time gives the trustees an absolute discretion as to whom the income will be paid within a class of Bs. In Re Lockers’ Settlement Trusts [1978] the trust deed required that the trustees “shall” distribute income.  They failed to do so and the court directed the trustees to distribute the income and that if they failed to, new trustees would be appointed.
Non-exhaustive is where the trustees are given discretionary powers as to:
a. Whether or not to make a distribution; and
b. How the income will be distributed among a class of Bs.
The trustees are still under a duty to exercise their discretion in this type of case, but they can decide to exercise it by accumulating, rather than distributing, and a court will not override a decision of the trustees to accumulate all or part of the income since they have  a discretionary power on this point. In Re Gulbenkian’s Settlement Trust (No.2)[1970] the retention of income for 13 yrs was held not to have deprived the trustees of their r to exercise a discretionary power over its distribution.
Protective Trusts:
Gifts may be subject to conditions – a condition precedent,  where something has to happen before the gift is made (eg “to each of my children upon graduation from university”) or a condition subsequent where a gift is made but lost if something happens later (eg “a gift of property to my son on condition that he continues to use it to run the family business”).  These gifts are easy to spot but more difficult is the distinction between the condition subsequent and the determinable interest.
A condition subsequent exists where there is a gift of an absolute interest which is then cut down by the application of a condition. ( Eg phrases such as “subject to condition that” , “on condition that”, “provided that” or “but if”).
A determinable interest exists where something less than the whole interest is given in the first place (eg phrases like “until”, “while”, “during” or “so long as”).
A condition subsequent that is drafted to terminate an interest upon alienation (transfer to a 3rd party)or bankruptcy is void, but an interest determinable on alienation or bankruptcy may be valid.
Creditors can therefore be defeated by including a limitation until bankruptcy or attempted alienation (a settlor cannot, however, settle his own property on himself until bankruptcy in order to defeat his trustee in bankruptcy).  This is known as a protective trust.  It is aimed at ensuring a B will not lose trust property to his creditors or seek to sell his interest to someone else.  It gives the B a life interest in the trust, which is determinable on his bankruptcy or an attempt by him to dispose of his life interest;
Eg – S settles property on X for life until X becomes either bankrupt or attempts to alienate his interest.  
Before 1926, it was necessary to set out expressly the terms of the trust.  Now it is sufficient under s33 TA 1925 to state in the trust instrument that X is to have a life interest “on protective trusts” – the section will then apply without changing the trust instrument.
The following points should be noted:-
1. The advantage of a Protective Trust over a Discretionary Trust is that the beneficiary has a fixed entitlement to the trust income which he can rely on until bankruptcy or attempted alienation.  When the B becomes bankrupt or attempts to dispose of his interest, he forfeits his life interest and a DT will arise in favour of:
a. The principal beneficiary (ie the former life tenant) and his spouse, if any, and his children or remote issue, if any, or
b. If there is no spouse or issue, the principal beneficiary and the persons who would be entitled if he were dead.
2. The discretionary trust will then continue until the principal beneficiary dies, when the original provisions of the trust resume –
for example “to A for life on protective trusts with the remainder to A’s children in equal shares”. If A becomes bankrupt, a discretionary trust would still arise until his death and then the original trust “to A’s children in equal shares” would take effect.
3. In theory the trustees may exercise their discretion to pay trust income to the principal beneficiary after he has lost his entitlement to it as of right.  In practice they don’t since he is unlikely to make use of it and if he is an undischarged bankrupt his creditors may claim it.
4. It is necessary in each case to decide whether the event that has occurred is sufficient to determine the protected life interest and thus bring the discretionary trusts into operation.  If the principal beneficiary alienates his interest or becomes bankrupt, a forfeiture obviously occurs.  In other less clear-cut situations it is difficult to decide which events will cause forfeiture.  This is especially true in cases of express protective trusts in which the instrument provides that the life interest should be determinable upon the happening of some event whereby some or all of the income becomes payable to another person.
Much care is thus needed by a principal beneficiary who intends taking part in any transaction that may constitute a determining event and bring discretionary trusts into action.

This is illustrated by the following examples:-

a. In Re Dennis’ Settlement Trust [1942] the execution of a deed of variation of trust that had the effect of depriving the principal B of part of his income in certain events was held to be a determining event.
b. In Re Balfour’s Settlement Trusts [1938] the trustees had, at the life tenant’s request and in breach of trust, advanced some of the capital to him.  They then asserted their right to retain the income of the fund to make good the breach.  The life tenant then became bankrupt.  It was held that the protected life interest had been determined because the trustees had become entitled to the income.
c. In Re Baring’s Settlement Trusts [1940] a mother failed to obey a court order to return her children to the jurisdiction.  A sequestration order was made against her property and this was held to create a forfeiture, even though the mother’s loss of income was only temporary.

5. s33 expressly exempts as a cause of forfeiture an advancement under any statutory (s32 TA 1925) or express power. 
6. Further an order of the court under s57 TA 1925 while it may affect the operation of a trust, will not generally cause a forfeiture of an interest of a life tenant thereby affected.   It is not clear whether a forfeiture is effected when an order is made in the Family Division of the High Court which alters a protected life interest under a marriage settlement.  There are conflicting decisions, namely, Re Richardson’s Will Trusts [1958] where forfeiture was found, and General Accident Fire and Life Assurance v IRC [1963] in which there was no forfeiture where part of the income of a life tenant was diverted to a former wife.

Further sub-classification of express trusts

There are various possibilities here.
1. Bare trusts – are trusts in which a trustee has no active duties to perform.  He is simply holding property to the order of a single B absolutely entitled, or a group of Bs who are absolutely entitled, between themselves, to the whole interest.  Under the rule in Saunders v Vautier [1841], such absolutely entitled B or Bs together (if under no legal disability e.g. minors) can call for the trust to be ended and the property transferred to them or to a third party.
2. In executed trusts – the settlor or testator has defined exactly what interests are to be taken by the Bs and has set out limitations of those interests in complete and final form.  In executory trusts, the settlor has merely expressed his general intentions as to the way in which the benefit should be distributed and the limitations given (if any) are in the form of instructions as to how the later formal settlement should be made. The practical significance of the distinction between the two types of trust is that executed trusts are governed by strict rules of construction, whereas executory trusts are construed more liberally.

SUMMARY
A Trust is generally a relationship recognised by equity where property is vested in Trustees who are obliged to hold it for the benefit of Beneficiaries.
Trusts can be distinguished from other similar relationships such as contract, bailment, agency, debts, conditions and charges.  The difficulty is differentiating between trusts and powers.  It is easy to distinguish conceptually  ie a T is always equitable whereas a power is legal; a T is imperative while a power is discretionary, in practice it is difficult to discern.  This is also complicated by the fact that a power may be conferred on a Trustee.  The distinction is important because the duties imposed on a Trustee are different from the donee of a power.
It is also important to distinguish between fixed, discretionary and protective trusts.
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