Week 3 – Tort Law notes
Breach
Once we have established that there is a duty of care owed. We next need to look at was the duty of care breached.
First thing we look at is the reasonable man test – ‘’Objective test’’- would a reasonable man in the same position have acted in the same way – if yes (No breach) – if no (Breach) Hazell v British Transport Commission [1958] 
Usually not concerned with personal characteristics - Dunnage v Randall and Another [2015] – Uncle, schizophrenia, fire, burns, death, duty of care– but there has been flexibility – Mansfield  v Weetabix LTD [1998] – not aware of illness – courts took this into consideration. 
Characteristics taken into account
Children – age 
Orchard v Lee [2009]- Child, tag, serious injury. No duty of care, reasonable person same age would do same – child not liable. 
Level of skill – Increased 
· Phillips v William Whiteley [1938] – ear piercing/infection/ not liable
·  liable common practice –  no defence.
· Judged against another professional – Confirmed in the case of Bolam v Friern Hospital Management Committee [1957] – ECT – injured – sued for no relaxants or restraints – liable. 
· Wilsher v Essex Area Health Authority [1988] – excess oxygen – blindness – junior doctors – held to the same standard as a professional – but not liable because multiple causes.
· At least one professional 
· Later came the Bolitho v City and Hackney Health Authority [1997] – students to research - logically defensible. But leading case is Bolam. 
· Doctors breach duty of care if they do not inform patients of even the smallest risks – Chester v Afshar [2004] – Operation , partial paralysis, not told about the 1-2% risk – Lack of consent (Informed) – Duty of care breached. Case of Montgomery v Lanarkshire Health Board [2015]
How is the standard of care set for the defendant? 
We look at; 
Courts will take into consideration the circumstances at the time, but not the individual characteristics of the defendant. 
Courts will take into account ; probability of risk, seriousness of injury and cost and social value. 
1. Reasonable foreseeability – More foreseeable the more likely liability – Key case is Bolton v Stone . But also the severity of the harm – Perry v Harris [ 2008] – looking at what happened at the time – the conduct at the time of the breach. Roe v Ministry of Health [1954] – breaks in medical ampules – not known to medicine – not foreseeable – not negligent. 
2. How Serious is the injury? – More serious the potential injury – more likely to have fallen below. Paris v Stephney Borough Council [1951] – not protective goggles - Liable - Also vulnerability of the claimant. 
3. Costs – how much will it cost d to protect against risk. Key case is Latimer v AEC [1953] – not required to close factory for whole day despite not enough sawdust to cover whole floor which resulted in someone slipping and injuring themselves. 
4. Social – looking at the social aspect of the activity. More social value, more responsibility. Standard lower if in heat of the moment or emergency. Key case; Watt v Hertfordshire County Council [1954] – Jack, wrong vehicle, fell, not liable, emergency situation. Balance of harm and benefit. 
Everything needs to be balanced. 
Key section is S.1 of the Compensation Act 2006 and Social Action, Responsibility and Heroism Act 2015 – expresses the above 




















Causation – 
Something you may have come across in criminal law – if you have studied it. 
We need to prove a causal link between the breach and the result. Damage suffered must be worthy of compensation.
We need to prove both factual and legal causation. 
We always start with factual causation – here we are looking at the facts – did the claimant cause the injury/damage. Need to have a complete chain of causation. 
But first we need to consider the but for test – but for D’s actions would C have suffered injury/loss. If the answer is no we prove factual causation. Our key cases include Barnett v Chelsea and Kensington Hospital Management Committee [1969] –Arsenic poisoning – doctors negligence did not cause the outcome- he would have died anyway. 
Next week look to the case of Page v Smith (No.2) [1996] – Crash, CFS, no return to full time work, duty of care was owed – psychological harm– we look at on the balance of probabilities 
Key cases; Chester v Ashfar [2004] - Operation , partial paralysis, not told about the 1-2% risk – Lack of consent (Informed) – Duty of care breached. 
What if there is more than one cause of the harm? – if so we need to prove material contribution. 
Not divide– then we apply the but for test strictly; Key case; Wilsher v Essex Area Health Authority [1986] 
Can be divided? – Bonnington Casting LTD v Wardlaw [1956] – Only liable for the damage that he had caused. Sometimes we cannot establish what caused the damage – which element contributed. 
Key case; McGhee v National Coal Board [1973] – no washing facilities – dermatitis – liable  – Increased the risk of injury – liable. 
But there is the case of Mesothelioma – caused by exposure to asbestos and the fibres. Key case; Fairchild and Others v Glenhaven Funeral Services LTD and Others [2002] 
Until the case of Barker v Corus Uk Plc 2006 –
Overruled and Under S.3 of the Compensation Act 2006 – now Jointly and severally liable. 
The chain of causation – Need to prove that the chain of causation is complete – There can be no intervening acts, because they can break the chain of causation. These include the actions of a third party but also the claimant. 
Third party – The test here is that the act must be reasonably foreseeable – Objective test. 
Medical treatment shown in the case of– Webb v Barclays Bank Plc and Portsmouth Hospitals NHS Trust [2001]  
Claimant – Act must be unreasonable. Key case Sayers v Harlow Urban District Council [1956] – actions were not disproportionate- – not unreasonable because in a dilemma.  Spencer v Wincanton Holdings [LTD] 2009. Clay v TUI UK Ltd [2018] – unreasonable actions – climbing over the balcony.
Mckew v Holldnad and Hannen and Cubitts (Scotland) LTD [1969] 
Legal causation – once we have established that the individual is the factual cause, we now need to prove that they are the legal cause. Includes reasonably foreseeability test and also the thin skull test. 
Was the damage foreseeable? With remoteness – we question whether a reasonable person would have foreseen the type of damage – Overseas Tankship (Uk) LTD v Morts Dock and Engineering Co (The Wagon Mound) [1961]. Reasonable foreseeability. 
Thin skull test – Take your victim as you find them .But of course foreseeability plays a role in this. Key cases; Smith v Leech Brain [1962] and Lagden v O’Connor [2004] 














