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[bookmark: _Toc97185269]Questions and Answers

[bookmark: _Toc97185270]What is the rule of privity of contract?:

Privity of contract, a common law doctrine, means that only those party to a contract are bound and therefore are the only ones who can claim under the contract. In the case of Tweddle v Atkinson (1861) a contract was entered by the fathers of the bride and groom, this contract was privy to them. When both fathers died, the groom, a third party to this contract, attempted to claim against the executor of the will. The court rejected the claim as the groom was not privy to the contract. However, exceptions have been made, for example, in the Contracts (Rights of Third Parties) Act 1999 under s1 it says that a third party may in his own right enforce a term of the contract if; s1(1)(a) the contract expressly provides that he may, or s1(1)(b) the term purports to confer a benefit on him. This means that in some cases a third party may be able to enforce or benefit from a contract, which under this legislation Tweddle v Atkinson (1861) may have ended in the groom’s favour, due to the original contract being of benefit to him.

[bookmark: _Toc97185271]Explain whether past consideration amounts to good consideration:

Consideration is when something of value is given in return for the promise, for example, money, a service, goods, or a promise to not take a course of action. Consideration must be given “for a contract to be legally binding” (Hall Ellis, 2021). For consideration to amount to good consideration it means that the promised agreement “provides sufficient consideration to the parties” (Incorporated Zone, 2021), for example, a car dealer sells a car to someone for £4000, there is good consideration as they have both received something of value in exchange. Past consideration refers to promises made after the events, for example, if Person A is drowning and Person B saves them and Person A then promises a monetary reward but ultimately fails to provide it, Person B cannot claim on it as this promise was made after the act; it is past consideration and not enforceable. The agreement had to be made before the promise was fulfilled. In the case of Roscorla v Thomas (1842) Roscorla bought a horse from Thomas, a promise was made at that time to exchange the horse for money, which meant the agreement had good consideration. However, after the promise was fulfilled, Thomas assured Roscorla that the horse was healthy. The horse turned out to be unhealthy and Roscorla attempted to claim on the basis that Thomas promised it was healthy, but this promise was made after the exchange making it past consideration. The court ruled that Thomas had fulfilled his end of the terms by delivering the horse on request in exchange for the money, any promise made after was not applicable; it was past consideration. There is an exception to past consideration that means services and acts that are normally paid for, but a payment is not discussed during the consideration, would usually not be ruled as past consideration. For example, in Wells v Devani (2019) a vendor accepted an agreement to pay 2% plus VAT commission to an estate agent for the sale of flats. The vendor refused to pay, and the estate agent took it to court. The vendor stated that because there was no agreed moment where he had to pay, it was not enforceable. The court ruled in favour of the estate agent implying the term that commission should be paid upon completion. Although the promise of when to pay was past consideration, it was an exception to the rule as commission is normally paid on completion and so it was an implied term. Overall, past consideration does not usually amount to good consideration, it is always safer and better to make all promises before the initial agreement to cover all grounds.

[bookmark: _Toc97185272]Identify three of the exceptions to the entire performance rule from Cutter v Powell (1795):

In Cutter v Powell (1795), Cutter’s widow was not paid anything for his service despite him completing a substantial amount of work for Powell as he did not complete the entire voyage. Due to “the harshness of this rule relating to discharge through performance [it] has been mitigated by the creation of various exceptions” (e-lawresources, n.d) One of these exceptions were the substantial performance doctrine which according to Upcounsel (2022) means that a party under a contract can still receive for damages if they performed their duties substantially, even if it means the full contract was not fulfilled. This would mean for Cutter that if his performance were to be deemed substantial his widow would have received a partial payment. This doctrine can be seen in Bolton v Mahadeva (1972) in which Bolton installed central heating for Mahadeva for £560, however it was faulty and Mahadeva demanded it to be fixed but would not pay. Bolton sued and was unsuccessful as the work he did was not a substantial performance. A second exception is the divisible contract rule that means a contract can be divided into separate duties “so that failure to perform on one element of the contract does not necessarily put the promisor in breach of the entire contract” (LAWShelf, 2022). It could be said that Cutter completed half of the duties as the voyage was completed, despite his death, and that his other duty as second mate was not technically completed, due to his death. The divisible contract rule can be seen in Richie v Atkinson (1808), there was an agreed quantity of hemp and iron at an agreed price, to be delivered and only part of the agreed quantity was delivered, so it was argued that no payment was due. However, due to the divisible contract rule, partial payment was received since part of the agreed quantity was delivered. A third exception is when performance is prevented by the promise, this means that if Powell were to cancel the voyage halfway, Cutter could argue that he is entitled to part of his performance as the other part was prevented by Powell. This exception can be seen in Planche v Colburn (1831) where Colburn employed Planche to write a book about the history of costumes, for the agreed price of £100. Colburn ultimately cancelled the series halfway through the writing and refused to pay Planche. In the end Planche received £50 as Colburn had prevented the performance by cancelling the series, no fault of Planche.
[bookmark: _Toc97185273]Advise Arthur whether any valid contracts exist for the sale of the watch:

First of all, it’s important to understand that an advertisement in a magazine is not an offer that buyers can accept but an invitation to treat, what this means is that “one party is willing to invite an offer, it can also be viewed as an invitation to negotiate but it is not, itself, an offer as there is no immediate intention to legally bound” (lawbite, 2021). Therefore, in all instances an offer must be made to you, and you must accept, decline, or make a counteroffer. In the case of Partridge v Crittenden (1968) the defendant advertised Bramblefinch cocks and hens for sale and the RSPCA prosecuted due to the Protection of Birds Act 1954, however they were unsuccessful in their prosecution as the court ruled that the advertisement was an invitation of treat, not an offer, which meant the defendant was not guilty.
The first individual, Ben, sent a letter with an offer of buying the watch at full price. This letter did not arrive until after other correspondence with other individuals. It is seen in Adam v Lindsell (1818) that an offer was sent by the defendants to the plaintiff on the 2nd September, due to the letter being wrongly addressed it was not received until the 5th September and the letter of acceptance from the plaintiffs was not received until the 9th September but the defendants had already sold the goods to another individual on the 8th September. Since the letter of acceptance had been posted before the 8th of September it was established in the courts that acceptance was effective from the moment it was posted rather than when it was received, meaning a valid contract was already in place before the defendants sold the goods to a different individual. Therefore, if Ben’s letter was a letter of acceptance of your offer, then that would be a valid contract and you would not be able to sell the watch to anyone else without breaching the contract. However, since your advertisement is an invitation to treat, Ben’s letter only serves as an offer letter to which you must respond with an acceptance letter to make it a valid contract.
The second individual to make an offer was Christine, she offered £11,000, so less than the asking price, through email. You responded by email making a counteroffer of £13,000 thereby creating new terms to the contract. Christine responded once again, making a counteroffer of £11,000 with a delayed £2,000 payment at the end of the month. The next day Christine emailed once again making a second counteroffer of £13,000, explaining that she had managed to raise the £2,000. Although this could be seen as acceptance of your offer of £13,000 and so a valid contract would be in place, it is not valid acceptance, however. As stated by Upcounsel (2022), a counteroffer is essentially a rejection of the original offer. This can be seen in Hyde v Wrench (1840), Wrench offered to sell his farm for £1,200 to Hyde, which was declined. Wrench then made a new offer of £1,000 to which Hyde made a counteroffer of £950 which was promptly declined by Wrench. Hyde decided to accept the original £1,000 offer but Wrench refused to sell the farm to him. Hyde took this to court saying it was breach of contract since he had accepted the £1,000 offer but it was ruled that there was no valid contract since a counteroffer had been made after the original £1,000 offer, revoking that offer as soon as Hyde counteroffered with £950. In your case this means that a valid contract was not made when Christine accepted the £13,000 since it was a revoked offer due to her counteroffer of £11,000 plus £2,000 at the end of the month. There was also still no valid contract as you did not respond with acceptance of her latest offer.
The last individual to contact you was Dennis, in his first email he only asked that he was interested in buying the watch which is not an offer, you responded with an offer of £13,000 to which Dennis replied with an acceptance email. Although this seems to be a valid contract, it still is not. According to the Electronic Commerce (EC Directive) Regulations 2002 reg11(1) where the recipient of the service places his order through technological means a service provider shall – reg11(1)(a) acknowledge receipt of the order to the recipient of the service without undue delay and by electronic means; and – reg11(1)(b) make available to the recipient of the service appropriate, effective and accessible technical means allowing him to identify and correct input errors prior to the placing of the order. This means that, right now, you do not have a valid contract with Dennis, although he has accepted the offer, because unlike the postal rule, instantaneous messaging such as emails, telex, and telephone, require a receipt to show acknowledgement to then create a valid contract. Much like Amazon sends an order received notification through email and gives time for amendments to the order. If you were to respond with an email acknowledging his acceptance, then you would form the contract with Dennis.
Having analysed each individual, looking at the case law and legislation surrounding the issues with acceptance and offers, it is safe to say that there are NO valid contracts with any individual. In order to create a valid contract with Ben you would need to respond with acceptance of his offer and that would legally bind you from the moment you post that letter. If you decide to enter a contract with Christine, you need to respond with acceptance of her latest offer and await a receipt of acknowledgement as she is corresponding through email. As for Dennis if you want to create a valid contract with him, all you would need to do is send an acknowledgement receipt in response to his acceptance email.
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